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Petition to Review and Set Aside an Order of the 
National Labor Relations Board 
and Remand Cause to Said Board 


Petitioners, Locan 1441, Reram Cierxs INTERNATIONAL 
Associatios, AFL-CIO, and Reram Cierxs INTERNATIONAL 
Assocation, AFL-CIO, believe themselves aggrieved by a 
final order of the National Labor Relations Board issued 
November 26, 1962, and subsequently modified February 4, 
1963, dismissing a complaint in which petitioners were the 
charging parties. This proceeding appears on the docket of 
the National Labor Relations Board as Case Nos. 25-CA- 
1432 and 25-CB-467, reported officially at 139 NLRB No. 106. 


Petitioners respectfully petition the Court to review and 
set aside the final order of the National Labor Relations 
Board, and to remand the cause to said Board with direc- 
tions to enter an order finding the commission of unfair 
labor practices as charged in said complaint, and an order 
remedying said unfair labor practices. In support thereof 
petitioners represent as follows: 


L 


Pakries AND JURISDICTION 


1. Petitioner Local 1441, Retail Clerks International As- 
sociation, AFL-CIO, is a local labor organization chartered 
by petitioner, Retail Clerks International Association, AFL- 
CIO. Its membership consists of employees in the retail 
industry in the Muncie, Indiana, area. 


2. Petitioner Retail Clerks International Association, 
AFL-CIO, is an international labor organization whose 
membership consists of employees engaged in the retail 
industry in the United States and Canada. Its principal 
office is located in Washington, D. C. 


3. Respondent is a public body known as the National 
Labor Relations Board created under the National Labor 
Relations Act, as amended, 29 USC Section 151 et. seq. 
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Respondent maintains its principal office in Washington, 
D. C. 


4, This court has jurisdiction over the subject matter of 
the petition and the parties by virtue of the provisions of 
Section 10(f) of the aforementioned National Labor Rela- 
tions Act, as amended, 29 USC Section 160(f). 


TL. 
Nature or Proceeprncs as TO WuicH Review 1s SovucHt 


1. Petitioner, Retail Clerks International Association, 
AFL-CIO, filed unfair labor charges against Holyoke Cine- 
ma Shops, Inc., and 13 subsidiary corporations (hereinafter 
referred to as ‘‘Employers’’), in Case No. 25-CA-1432. 


2. Petitioner, Local 1441, Retail Clerks International As- 
sociation, AFL-CIO, filed unfair labor practice charges 
against Amalgamated Clothing Workers of America, AFL- 
CIO, Central States Joint Board, Retail and Department 
Store Employees, Amalgamated Clothing Workers of Amer- 


ica, AFL-CIO, and Kentuckiana Joint Board, Amalgamated 
Clothing Workers of America, AFL-CIO (hereinafter re- 
ferred to as ‘‘Amalgamated Unions’’), in Case No. 25- 
CB-467. 


3. On January 26, 1962, the Regional Director of the 
National Labor Relations Board issued an order consolidat- 
ing the two cases, and issued an unfair labor practice com- 
plaint against Amalgamated Unions and Employers. The 
complaint charged Employers with having engaged in con- 
duct in violation of Sections 8(a) (1) (2) and (3) of the 
aforementioned Act, and charged Amalgamated Unions 
with having engaged in conduct in violation of Section 8 
(b)(1) and (2) of the Act. In substance, Employers were 
alleged to have rendered unlawful assistance to Amalga- 
mated Unions, and Employers and Amalgamated Unions 
were charged with having unlawfully executed a collective 
bargaining contract at a time when Amalgamated Unions 
did not represent an uncoerced majority of employees. 
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4. On July 19, 1962, after a full hearing, the Trial Exam- 
iner of Respondent Board issued an Intermediate Report 
and recommended the order in which he found that Employ- 
ers and Amalgamated Unions were guilty of violating the 
aforementioned sections of the Act. Among other things, 
the Trial Examiner recommended that Employers withdraw 
recognition from Amalgamated Unions and that Employers 
and Amalgamated Unions cease giving effect to the collec- 
tive bargaining contract. 


5. On November 26, 1962, a three-member panel of the 
Board rendered a decision and order, one member dissent- 
ing, in which it reversed the findings, conclusions and rec- 
ommendations of the Trial Examiner and dismissed the 
complaint in its entirety. 


6. On December 14, 1962, petitioners filed a Petition for 
Reconsideration with the National Labor Relations Board 
and on February 4, 1963, said Board issued an Order Modi- 
fying Decision and Order and Denying Petition for Recon- 
sideration. 


Ii. 
Gzouxps Upos Wuicu Reuier Is Sovcat 


In this review, petitioners intend to rely principally on 
the following points: 


1. Respondent Board erred in reversing the Trial Exam- 
iner’s findings and conclusions that Amalgamated Unions 
and Employers violated the Act as charged in the complaint. 


2. Respondent Board erred in failing to find that Amal- 
gamated Unions and Employers violated the Act as charged 
in the complaint. 


3. Respondent Board erred in dismissing the complaint. 


4. Respondent Board’s decision and order are contrary 
to the preponderance of the testimony and law. 
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IV. 
Prayvess For RELIEF 

WHEREFORE, petitioner prays: 

1. That the aforementioned decision and order of Re- 
spondent Board be reviewed by this Court. 

2. That Respondent Board be required to certify for 
filing with the Clerk of the United States Court of Appeals 
for the District of Columbia Circuit a transcript of the 
entire record in the aforementioned Case Nos. 25-CA-1432 
and 25-CB-467. 

3. That Respondent Board’s order of November 26, 1962, 
as modified February 4, 1963, be set aside and the cause 
remanded to Respondent Board with directions to enter an 
order finding that Amalgamated Unions and Employers en- 
gaged in conduct in violation of the Act as charged in the 
aforementioned complaint, and with directions to enter an 
order remedying the unfair labor practices of Amalgamated 
Unions and Employers. 


4. That petitioners have such other and further relief 
as the Court may deem just and proper. 


Respectfully submitted, 


S. G. Lirpman 
Tm L. Bornstery 
1741 DeSales Street, N .W. 
Washingon 6, D. C. 
Rosert Karmen. 
33 North LaSalle Street 
Chicago 2, Illinois 
Attorneys for Petitioners 
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SraTEMENT OF THE IssuE PRESENTED 
Whether the Board properly found that respondents below 
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did not violate Sections 8(a) (1), (2) and (3) and 8(b) (1) (A) 
and (2) of the Act in connection with 

(a) the hiring of three employees, and 

(b) the alleged denial of equal organizing opportunities 

to petitioners 
I. 
Tue Jon Aprexpix 

The portions of the record to be printed as a joint ap- 
pendix shall consist of: 

a. This prehearing conference stipulation. 


b. The following proceedings before the Board in Case 
Nos. 25-CA-1432 and 25-CB-467 : 


1. All items designated by petitioners in their ‘‘Designa- 
tion of Contents of Record on Appeal’’ dated May 22, 1963, 
including Complaint, Answer, Intermediate Report and 
Recommended Order of the Trial Examiner, Decision and 
Order of the Board, Order Modifying Decision and Order 
and Denying Petition for Reconsideration, etc., certain ex- 


hibits and portions of the typewritten transcript; 

2. Additional portions of the typewritten transcript desig- 
nated by the Board and Intervenors in their designations 
dated June 4, 1963. 

Each party will bear the cost of what it has designated, 
petitioners to bear the cost of printing item (a) above. Any 
party and the Court, in the briefs, and at and following the 
hearing in the case, may refer to any portion of the original 
transcript of record or exhibits herein which has not been 
printed or otherwise reproduced, it being understood that 
any portions of the record thus referred to will be printed 
in a supplemental joint appendix if the Court directs the 
same to be printed. 


i. 
Dates vor Firrsc or Barers axp Jorsr Arrespix 


Petitioners will serve on respondent their brief and the 
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printed Joint Appendix on or before July 15, 1963. Re- 
spondent and Intervenors will serve their briefs on Petition- 
ers on or before September 2, 1963. Any reply brief will 
be filed by September 16, 1963. 


Dated at Washington, D. C., this 8th day of May, 1963. 


S. G. Lirpmaw and 
Tor L. Bornster, Esas. 
Attorneys for Petitioners 
1741 DeSales Street, N.W. 
Washington 6, D. C. 


By Tim L. Bornstein 
/s/ Tm L, Bosnsrem 
Attorneys for Petitioners 


Dated at Washington, D. C., this 8th day of May, 1963. 


Maxrcet Matiet-PRevost, Esq. 
Assistant General Counsel 
NationaL Lasor ReLatTions 
Boarp 
1717 Penna. Ave., N.W. 
Washington 25, D. C. 


By Marcel Mallet-Prevost 
/s/ Manceti, Mauiet-Prevost 
Attorneys for Respondent 


Dated at Washington, D. C., this 8th day of May, 1963. 


Jacos SHEINKMAN and 
Jerrrey M. ALBERT, ESQS. 
Attorneys for Intervenors 
15 Union Square 
New York 3, New York 
By Jacob Sheinkman 
/s/ Jacos SHEINKMAN 
Attorneys for Intervenors 
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Prehearing Order 
Before: Fahy, Circuit Judge, in Chambers. 


The parties in the above-entitled case having submit- 
ted their stipulation pursuant to Rule 38(k) of the General 
Bales of this Court, and the stipulation having been con- 
sidered, the stipulation is hereby approved, and it is 


OBDERED that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of this 
court, and that the stipulation and this order shall be print- 
ed in the joint appendix herein. 


Dated: May 13, 1963. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Twenty-fifth Region 
Case No. 25-CA-1432 


Horyoke Cinema Suops, Inc. 

Mrracte Mart, Inc. (A Michigan corporation) 
Mrracte Mart, Inc. (A Pennsylvania corporation) 
Mmacre Mart, Inc. (An Indiana corporation) 
Mrracte Mart, Inc. (A Virginia corporation) 
Mrracte Mart or Krxeston, Ivxc. 
Mrracte Mart or Dertrorr, Inc. 

Mrracte Marr Joy, Ixc. 

Mrracte Mart Warren, Inc. 

Mrracte Mart or Jounnstown, Inc. 


Mracte Mart or Musxecon, Inc. 
Mrracte Mart or Muncig, Ixc. 
Auten Fur Company, Inc. d/b/a Miracte Mart 


Rica, Inc. d/b/a Franxurm Discount DeparTMENT SrTore 
and 
Reta, Cuerks INTERNATIONAL ASSOCIATION, AFL-CIO 
Case No. 25-CB-467 


AMALGAMATED CLoTHInc Workers or America, AFL-CIO 
CentraL Strares Jorst Boarv, Reram aNp DeEparTMENT 
Store Empvoyers, AMALGAMATED CLOTHING WoRKERS OF 
America, AFL-CIO 
Kenruckiana Joint Boarp, AMALGAMATED CLOTHING 
Workers or America, AFL-CIO 
(Hotyoxe Cinema Suops, Inc.) 
(Mrracte Mart, Inc., A Michigan corporation) 
(Mrracte Mart, Inc., A Pennsylvania corporation) 
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(Mmactz Mazr, Ixc., An Indiana corporation) 
(Mimactz Maz Inc., A Virginia corporation) 
(Mimactz Marr or Krxesron, Ixc.) 
(Mieactz Marr or Derrorr, Inc.) 
(Mmactz Marr Joy, Inc.) 

(Mmactz Masr Wazren, Inc.) 

(Miractz Marr or Jounstowy, Ixc.) 
(Mreactz Marr or Musxzcon, Ixc.) 
(Mieactz Marr or Muncr, Ixc.) 

(Autres Fur Company, Isc. d/b/a Mmacre Mazr) 
(Buca, Isc. d/b/a Frasxxuis Discount DerarTMENT Store) 


and 


Locan 1441, Reram Creeks INTERNATIONAL 
Assocuatiox, AFL-CIO 


Superior Court Room Number 1, 
County Court House 

Muncie, Indiana, 

Tuesday, April 10, 1962 


Pursuant to notice, the above-entitled matter came on for 
hearing at 10-00 o’clock a. m. 


Bzrozz: 


Cuaztes W. Warrremoze, Esq., Trial Examiner. 
APPEARANCES: 
Muerrs M. Lrzsuas, Ese, Twenty-fifth Region, National 


Labor Relations Board, 150 West Market Street, In- 
dianapolis 4, Indiana, on behalf of General Counsel. 


Boszer H. Pick, Esq, of the firm Parker, Chapin & Flat- 
tau, 530 Fifth Avenue, New York 36, New York, on be- 
half of Respondents Miracle Mart. 


BRoszer Kazmezz, Esq, of the firm Schultz, Biro & Karmel, 
33 North LaSalle Street, Chicago 2, Illinois, on behalf 
of Charging Party. 
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Jacos SHEmKman, Esq., 15 Union Square, New York 3, 
New York, on behalf of Respondent Amalgamated 
Clothing Workers of America, AFL-CIO. 


Joun A. Copy, Jz., Esq., Rooms 522-526, Elsby Building, 
New Albany, Indiana, on behalf of Respondent Ken- 
tuckiana Joint Board, Amalgamated Clothing Workers 
of America, AFL-CIO. 


Bernarp Firestone, Esq., 2033 Park Avenue, Detroit 26, 
Michigan, on behalf of Respondent Central States Joint 
Board, Retail and Department Store Employees, Amal- 
gamated Clothing Workers of America, AFL-CIO. 


es oe e es ° es e e e e 


12 Trial Examiner: Let me ask this question. Are you 
alleging that any unfair labor practices as such ap- 
peared in any other place other than Muncie? 


Mr. Liebman: No, sir; we do not. 
e e e a e 
14 Richard B. Lewis 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 

Q. (By Mr. Liebman) Mr. Lewis, will you state your 
name for the record, please? <A. Richard B. Lewis. 

Q. And your address? A. 401 East Church Street, Eaton, 
Indiana. 

Q. By whom are you employed, Mr. Lewis? A. Retail 
Clerks International Association. 

Q. In what capacity? A. Acting secretary-treasurer of 
Retail Clerks District Council Number 12, State of Indiana. 

Q. How long have you served in that capacity? A. Ap- 
proximately nine months. 
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Q. You assumed that position then about what date? 
A. Around July 15, somewhere along there. 
Q. What was your prior position? A. Secretary-treas- 
urer for the Retail Clerks Union, Local Number 1441. 
Q. All right, who was your successor at Local 1441? A. 
Earl Rutherford. 
Q. When did his successor assume his duties? 
15 A. I would say on or about August 1, 1961. 
Q. And what was your activity between the 15th of 
July and August 1% A. Assisting Earl Rutherford in the 
operation, familiarize himself with the operation of the 
Local Union and the organizational programs in progress. 
Q. Will you state who was responsible for the initiation of 
organizational efforts at Miracle Mart here in Muncie on 
bebalf of Loca] 14417 A. I was. 


Q. Would you state whether or not there were any out- 
side considerations upon which you relied? A. There was 
a contract in Fort Wayne covering the Miracle Mart store 
in Fort Wayne, Indiana, and my understanding was it also 


covered the store that was opened in Muncie, Indiana. 


Mr. Liebman: Will you mark this, please, as General 
Counsel’s Exhibit 2? 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 2 for identification.) 
Q. (By Mr. Liebman) I show you what has been marked 
as General Counsel’s Exhibit 2 for identification and 
16 ask yon if you can identify it for us. A. Yes. 
Q. Sir? A. This is the contract that covered the 
Fort Wayne Miracle Mart store and that I understood 
would cover the Muncie store. 
Q. Will you read into the record the portion of the con- 
tract on which you rely? A. Article I, Section 1—— 


Mr. Sheinkman: I have no objection to this docu- 
17 ment. 
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Mr. Karmel: I think he wants to see it over here. 

Mr. Pick: I have no objection to the document. 

Trial Examiner: I take it there are no objections? 

Mr. Karmel: No objection. 

Trial Examiner: All right, why don’t you—It has been 
marked, it may then be received as your Exhibit Number 2. 

(The document heretofore marked General Counsel’s Ex- 
hibit No. 2 for identification was received in evidence.) 

Q. (By Mr. Liebman) I will ask you just for the sake of 
order in this hearing if you can identify the signatures on 
that contract. A. Lawrence A. Burns, attorney for the 
company, and Hugh K. Lykins for the Retail Clerks, Local 
Number 10. 


Q. Have you seen these signatures before? A. I have 
seen Hugh K. Lykins’ signature before. 
18 Q. Do you recognize it as being the signature of 
Hugh K. Lykins? A. Yes,sir. 
Q. All right. I will ask you now, Mr. Lewis, upon what 


particular portion of this contract you based your—was 
considered by you in the commencement of organization at 
the Miracle Mart store here in Muncie. Would you like to 
look at it. A. Article I, Section 1. Do you want me to read 
the section? 

Trial Examiner: No, I don’t think it’s necessary. The 
document is now in evidence. 

Mr. Liebman: That’s all right. 

Q. (By Mr. Liebman) Do you know a man named Law- 
rence Burns? A. I do. 

Q. Who is Lawrence Burns? A. Attorney for Miracle 
Mart. 

Q. In what city does Mr. Burns reside and practice law? 
A. Detroit, Michigan. 

Q. When was your first contact with Mr. Burns? A. I 
met Mr. Burns on July 24, 1961. 

Q. Did anyone explain Mr. Burns’ relationship to the 
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company to you at that time? A. Mr. Burns introduced 
himself as the attorney representing Miracle Mart 
19 to me. 
Q. Were you alone when you went to see Mr. 
Burns? A. No. 

Q. Who was with you? A. Hugh Lykins. 

Q. All right, what was the purpose of the meeting? A. 
Mr. Lykins as secretary-treasurer of Retail Clerks, Local 
Number 10, had a contract covering the Miracle Mart store 
in Fort Wayne, Indiana, which incorporated a health and 
welfare plan and up to that time the trust had not been 
established and the company had not paid into the fund the 
benefit for employees as was required in the contract and in 
the capacity of secretary-treasurer of the State Council I 
accompanied Mr. Lykins to Detroit, Michigan to discuss 
this situation with Mr. Burns in an attempt to get it straight- 
ened out. 

Q. Did you have any other purpose in going there? A. 
Well, I also wanted to, while I was there, discuss the new 
store opening in Muncie, Indiana, new Miracle Mart store, 
with Mr. Burns. And he informed me that he negotiated the 
contract for the company on Miracle Mart store in Fort 
Wayne, Indiana. 

Q. Did you have a conversation with Mr. Burns on this 

particular subject? A. I did. 
20 Q. Can you tell us what was said? A. He informed 

me that it was agreed that the store in Muncie, 
Indiana would come under the Fort Wayne contract and 
that’s the way it was agreed in those negotiations in Fort 
Wayne, and that I was to return to Muncie and that he 
would contact the officials of the company and then I was 
to contact them when I got back to Muncie. 

Q. All right, will you state whether or not you took any 
action on the basis of this conversation in the meeting in 
Detroit? A. Well, I came back to Muncie and I called Mr. 
Breihof, I believe it was, supervisor, and notified him of 
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Mr. Burns’ position, what he had informed me. And Mr. 
Breihof referred me to the I believe it was the president, 
Irvin Bernstein, of Miracle Mart and suggested I get in 
touch with him. 

Mr. Sheinkman: Would counsel please fix a time of that 
phone call, sir? 

Q. (By Mr. Liebman) When did you make this tele- 
phone call? A. Which call are you referring to? 

Q. To Mr. Breihof, you testified a few minutes ago. A. 
That was on about August 4. 

Q. Now, where did you call Mr. Breihof? A. If I recall 
he was in the Muncie store. 

Q. And you called the Muncie store? A. I believe 
21 I talked to him in the Muncie store. 

Q. How did you know you were talking to Mr. 
Breihof? A. Well, he answered the phone. When I talked 
to him I asked for Mr. Breihof and he answered the phone 
as Mr. Breihof. 

Q. I see. What, if any, action did you take on the basis 
of Breihof’s suggestion? A. Well, I tried to contact Mr. 
Bernstein in New York and I was unable to do so by 
phone. So then I wrote a letter to Mr. Bernstein informing 
him of the meeting I had had with Mr. Burns in Detroit, 
Michigan, and requesting consideration on signing the em- 
ployees in the store as it opened. 

Trial Examiner: Do you have that letter? 

Mr. Liebman: Mark this as General Counsel’s 3, please, 
for identification. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 3 for identification.) 

Mr. Sheinkman: Could the Reporter please read back the 
last few words? I lost them when you spoke to counsel for 
the General Counsel. 

Trial Examiner: All right. 

(Read.) 
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Q. (By Mr. Liebman) I show you what has been marked 
as General Counsel’s Exhibit 3 for identification and ask 
if you can identify it for us. A. Yes, this is the 
22 letter I wrote. 
Q. Is that the original or a copy of the letter? A. 
This would be a copy of it. 

Q. When was that copy made? A. At the same time I 
typed the original. 

Mr. Liebman: Mr. Examiner, the original of that letter 
was subpoenaed from the Employer and the Employer’s 
counsel has told me prior to this hearing that the original 
is not available. Therefore, I ask that this letter be—this 
copy of the original which is identified as one made at the 
same time as the original be received along with the attach- 
ment thereto which is a receipt for certified mail. 

Trial Examiner: All right, do you raise any question 
as to its authenticity, Mr. Pick? 

Mr. Pick: I haven’t seen it, sir. 

Trial Examiner: I assume you were the one he spoke to. 


Mr. Pick: Yes, I haven’t seen the letter. I will take a 
look at this. 

Trial Examiner: All right, off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 


Mr. Liebman: I offer this in evidence. 
Trial Examiner: Is there any objection? 
Mr. Pick: I would like to have him fix the date. 
Trial Examiner: Is there a date on the letter. 
Mr. Liebman: There is a date on the letter. 
Trial Examiner: Is that a return receipt? 
Mr. Liebman: No, just a receipt for certified mail. I 
don’t believe it is dated. 
Mr. Pick: It is not dated. 
Trial Examiner: Well now, do you know when it was 
mailed? 
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The Witness: Yes, it was mailed the day that it was 
written. 

Trial Examiner: All right. 

Mr. Pick: No objections. 

Trial Examiner: All right, then there being no objec- 
tions it may be received. 

(The document heretofore marked General Counsel’s Ex- 
hibit No. 3 for identification was received in evidence.) 
24 Trial Examiner: Well, you put this in evidence. 

Now, I want to know what your position is. Is it 
your position that the contract did require that the em- 
ployees of Muncie be recognized under this contract? 

Mr. Liebman: No, sir, not at all. The position of the 
General Counsel is—General Counsel takes no position 
whatsoever on the enforceability of any part of that con- 
tract. We merely offer it as background and continuity so 
that the Trial Examiner will better understand the events. 


Trial Examiner: What I am getting at is this: 


25 ~—«s«iTf it isn’t material to the issues—and Lord knows 

there are scores of documents here that I have to 
wade through sometime end I don’t want to wade through 
a lot more because it happens to cover some event that 
occurred prior to the ones in issue—I take it then that you 
are not taking a position that there is a breach of contract 
here and recognizing the Amalgamated—— 


Mr. Liebman: No, sir, none whatsoever, sir. As a mat- 
ter of fact, I did not intend to offer that document in evi- 
dence. I only brought it forth so that the witness could 
tell the hearing the basis for his initiation. 


Q. (By Mr. Liebman) You testified, Mr. Lewis, that you 

sent the letter marked as General Counsel’s Exhibit 

26-3, I believe it was, to Mr. Irvin Bernstein. Did you 
ever receive a reply to that letter? A. I did not. 
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Q. As a matter of fact, did you have any correspondence 

from Mr. Irvin Bernstein either in reply to this letter or on 
any other matter? A. No. 

2 Q. Directing your attention to a date previous in 
time—Strike that. Let me ask this first: Do you know 

a man named Lester LaVictor? A. Yes. 

Q. Who is Lester LaVictor? A. He was at the time that 
these events occurred, he was manager of the Miracle 
Mart store in Muncie, Indiana. 

Q. Directing your attention to the day before you sent 
this letter, did you have an occasion to have a meeting with 
Mr. LaVictor? A. I had a meeting with Mr. LaVictor in 
the store on the day before I sent the letter. 


Q. Which was what date? A. Which would have been 
August the 7 

Q. Will you tell us where that meeting took place? A. 
It took place in the vicinity of the courtesy booth. 


Q. Where is the courtesy booth? A. Right inside the 
front door. 


Q. Was anybody else present during this meeting? A. 
Mr. Rutherford was with me during this meeting. 


Q. What took place at that meeting? What was dis- 
cussed? A. Well, I went in the store and contacted Mr. 
LaVictor and introduced myself and Mr. Rutherford as 
representing the Retail Clerks Union, informed him of my 

conversation with Mr. Burns in Detroit, Michigan, 
28 and requested permission to sign the employees. And 

at that point he informed me that he hadn’t received 
any word from the company officials or Mr. Burns and until 
he heard something that he wouldn’t be able to allow us to 
talk to the employees. 


Q. I see. A. And upon that why we left. 


Q. All right, how long did that conversation last? A. 
Oh, approximately ten to fifteen minutes. 
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Q. All right, did you contact the management further in 
this regard? A. Yes. 

Q. When? A. Well, let’s see, it was the day before the 
store opened, about August 15. I think the store opened 
on the 16th and I was in there contacting him on the 15th 
of August. 

Q. About what time on the 15th of August? 

Mr. Sheinkman: Contacting whom? 

Mr. Liebman: The management for the moment. We will 
get to it, just a moment. 

Q. (By Mr. Liebman) What time did you enter the store? 
A. Well, I went in there about 11:00 o’clock, around 11:00 
o’clock. 


Q. All right, with whom did you speak? A. I 
29 spoke to Mr. LaVictor and he told me that Mr. Bern- 
stein was in the store and suggested I talk to him be- 

cause he didn’t know anything about it. 
Q. All right, who is Mr. Bernstein? A. He was the su- 


pervisor for the company and I understand a brother of 
Mr. Bernstein that was president. 

Q. Do you know his first name, this Mr. Bernstein? A. I 
think it was Bernard, if I remember correctly. 

Q. Who accompanied you on this visit? A. Mr. Ruther- 
ford and Mr. Wynn. 

Q. Who are these two gentlemen, tell us. A. Mr. Ruther- 
ford, secretary-treasurer of Retail Clerks, Local Number 
1441, and Mr. Wynn was International representative for 
the Retail Clerks International Association. 

Q. Would you describe the conversation that you had 
with Mr. Bernstein, please? A. Well, it was more or less a 
rehash of our previous conversation. I informed him of the 
conversation we had with Mr. Bernstein. We informed him 
in the meantime we had become aware of the fact that the 
ACW was working in the store. I told him that it was my 
understanding that we had a contract covering the store, 
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the Fort Wayne contract. Further, that we were request- 
ing the right to sign these employees in the store and he 
said, if I recall, he said, well, it didn’t make any difference 
about that contract in Fort Wayne, he didn’t know 
30 anything about it but there had been a contract 
signed in New York with the ACW that covered this 
store and he refused to let us talk to the employees. 


Q. I see. What did you respond to this? A. I told him 
that we were going to protect the jurisdiction of our Un- 
ion and we were going to talk to the employees. 

Q. And did Bernstein respond to that? A. He told us 
that he couldn’t give us permission and ordered us out of 
the store, told us to leave. 

Q. Did you have any further contacts with management 
after that? A. Yes, I did, one other time. 

Q. What was the date? A. Well, that was about three 
days later around the 18th I went back in there. 

Q. Who accompanied you when you went back in there? 
A. Well, there was Mr. Wynn and Mr. Cole. 

Q. Who is Mr. Cole? A. He also was an International 
representative for the Betail Clerks International. 

Q. Will you describe the events on the 18th for us, please? 
A. Well, we were getting more reports that the ACW was 
actively working in the store. We went in the store, again 

met with Mr. Bernstein, requested the right to talk to 
31 the employees which he refused. I informed him that 

under the circumstances with another union actively 
engaged in organization within the store that we would have 
to demand the same right, we intended to talk to the em- 
ployees, and if he wanted us out he would just have to put us 
out. That’s about what it amounted to. Well then, he called 
over one of the policemen that was on duty and he ordered 
us to leave the store and I asked him if he was working rep- 
resenting the City of Muncie or whether he was represent- 
ing the Miracle Mart. And he said on behalf of Miracle 
Mart, and I told him I was sorry, under those circumstances 
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we wouldn’t be able to leave. So we proceeded at that time 
to talk to the employees and we might have been, at most 
a half hour I would imagine, I was then contacted by Major 
Peters representing the Muncie Police Department and the 
result was that we were formally ordered to leave the store. 


Q. I see. Was that the last contact which you had with 
the management or were there any others? A. Well, hand- 
billed the store that evening. I believe it was around the 
evening of the 18th there might have been, oh, just a few 
words exchanged on some of these, I can’t recall. We were 
just handbilling the store and they might have come out 
and asked us what we were doing and that was about the 
extent of it. 


Q. (By Mr. Sheinkman): Did you know Mr. Law- 

rence Burns, the attorney for the Company, prior 

to July 24, 19612 A. That is the only time I met the gentle- 
man. 


Q. When you met with him in Detroit on that date, do I 
understand your testimony correctly, you requested him to 
extend the contract in Fort Wayne to Muncie, Indiana? 

A. No, I didn’t request him. He informed me that 
33 that was the agreement that was reached in nego- 
tiations in Fort Wayne, that the contract did cover 


the store in Muncie Indiana. 


Q. And you made no request to extend that contract? 
A. He agreed that that was the way it was negotiated and 
it did cover the Muncie store. 


Q. Who brought up the subject? A. I think I mentioned 
the Muncie store. 

Q. What did you say to him? A. As I recall, I asked 
that it was my understanding from talking to our people 
in Fort Wayne that this contract covered the new store that 
opened in Muncie. 


Q. You said that and he agreed with you? A. He said, 
“That’s right, I negotiated the contract,’’ and I agreed. 


34 Q. When you went in and called Mr. Breihof on 

August 4 you called him for the purpose of having 
him apply the Fort Wayne contract to Muncie, is that not 
a fact. A. I called Mr. Breihof to inform him of the meet- 
ing we had with Mr. Burns and what took place there, re- 
questing what type of operation we would use to fulfill 
that agreement. 

Q. Fulfill the agreement of extending the contract to 
Muncie, is that right? 

Mr. Karmel: Objection, that calls for a legal conclusion 
whether that should be extended. It calls for a legal con- 
clusion of this witness. 

Trial Examiner: I will permit the witness to answer 
that although I think it’s been pretty well covered. You may 
answer. 

The Witness: Would you mind repeating it? 

Mr. Sheinkman: Please repeat the question. 

(Question read.) 


A. Well, in my conversation with Mr. Burns he informed 
me that he would contact Company officials and they would 
get in touch with me and up to that time there had been no- 
body who contacted me and at that point I contacted Mr. 
Breihof and discussed the matter with him. 


Q. You asked him at that time to go into the store and 
sign up the people? 


A. If I recall, I did tell him that we requested the 
35 right to go in and sign the employees as the store 


opened. 
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Q. Was it your intention to sign up the people for the 
purpose of negotiating a new contract covering that store? 
A. At that point I was of the understanding that the Fort 
Wayne contract covered the store. 


43 Charles Breihof 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
44 follows: 


Direct Examination 


Q. (By Mr. Liebman) Will you state your name for the 
record, please? A. Charles Breihof. 

Q. Where do you live, Mr. Breihof? A. 5770 Northeast 
Street, Rainbow Vista, Tucson, Arizona. 


Q. By whom are you employed? A. Holly Stores, Incor- 
porated. 

Q. Where are they located? A. Their home office is in 
New York city. The store that I manage is in Tucson, 
Arizona. 

Q. And how long have you been working for Holly? A. 
Two weeks. 

Q. You say you are manager for them, is that correct? 
A. Yes. 


Q. All right, were you ever employed by the firm referred 
to here as Holyoke Cinema Shops of Miracle Mart? A. Yes. 


Q. When, can you tell us? A. From June of 1959 through 
March 15 of ’62. 


Q. All right, for whom exactly were you employed? A. 
Holyoke Cinema Shops, Mr. Irving Bernstein and George 
Desser. 
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Q. What was your capacity? 
45 A. General manager. 
Mr. Sheinkman: Speak up, I can’t hear him. 

Trial Examiner: Speak up, please. 

Q. (By Mr. Liebman) You say general manager, sir? A. 
General manager. 

Q. What where your duties as general manager? A. I 
supervised fourteen stores. I was in charge of the advertis- 
ing, public relations and labor relations. 

Q. You say you were in charge of advertising, public re- 
lations and labor relations, for whom? A. For Holyoke 
Cimema Shops, Miracle Mart. 

Q. For whom of these corporations did you perform 
these functions? A. Fourteen stores. 


Q. For all of the stores? A. For all of the stores. 
Q. Who were your subordinates in this position as gen- 


eral manager? A. I had managers in each of the stores. I 
had a supervisor in Detroit, Mr. Roamer, in charge of three 
stores; a Mr. Gancsos in charge of the five Pennsylvania 
stores; and the other stores a Mr. Kelley in Richmond; and 
the other stores were under myself with managers. 


Q. What was you authority with respect to the managers? 


Did you have authority to hire and fire people? 
46 A. Yes. 


Q. What about supervisors? A. The supervisors, 
I would work with them as far as their merchandising, their 
personnel problems, store layout, general organization of 
their operations. 


Q. Did you hire these supervisors? A. No, I didn’t hire 
the supervisors. 


Q. Did you have the authority to discharge the super- 
visors? 
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Trial Examiner: Well, is there any question about his su- 
pervisory capacity at that time? 

Mr. Liebman: No, sir. 

Trial Examiner: All right. 

Q. (By Mr. Liebman:) Do you know a man named Ber- 
nard Bernstein? A. Yes. 

Q. Who is Bernard Bernstein? A. Mr. Bernard Bern- 
stein is the brother of Irvin Bernstein, the president of 
Miracle Mart. 

Q. What was his function in the organization? A. He 
was a general merchandise manager, primarily handled the 
Eastern stores; would make visits out to my area and we 
would work together. 


57 Mr. Breihof, would you state whether or not there 

is any interchange between managers from one store 
to another. A. Yes, we would transfer a man from one 
store to another. 


Q. From one store to another? A. Yes. 


Q. Can you cite us an example? A. Muncie is a good 

example today. Mr. LaVictor has left us, Mr. Henning is 
manager. He came out of Grand Rapids. 

58 Is this a common practice in your organization? 
A. Yes. 

Q. Do stores have any authority in regard to advertis- 
ing? A. A very small authority. If an item didn’t show 
up or an item wasn’t there on time through contacting my- 
self or a buyer they can come up with another item, but 
other than that it is only their responsibility to receive the 
merchandise and the information and see that it went in- 
to the paper the day that we wanted it in the paper. 

Q. I see. How do they get advice of what is to be ad- 
vertised? A. It was mailed from my office in Grand Rapids 
during this period. 
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Q. To each— A. Each of the fourteen stores. 

Q. The identical advertising? A. Identical except in 
cases where we had a different owner for a different depart- 
ment or where the price structure is different from city to 
city, ten cents this way or that way. 

Q. Who handles the real estate operation of this cor- 
poration? A. Mr. Irvin Bernstein. 

Mr. Pick: Mr. Trial Examiner, I object to this. 

Trial Examiner: Well, I will sustain the objection. 
59  ~—« It’s getting altogether too far afield. 

Mr. Liebman: In view of your sustaining the last 
objection, Mr. Examiner. I would like to make an offer of 
proof. I think that might solve a few problems here. 


Trial Examiner: All right. 
Mr. Liebman: I would like to make an offer of proof at 


this time to state that if this witness were permitted to 
answer this question and the questions to follow that he 


would testify in effect that the basic operations of this com- 
plex are performed in New York City under the control of 
Mr. Irvin Bernstein and Mr. George Desser and under their 
sole control with the assistance of the few supervisors they 
have in the field. The supervisors report directly to Mr. 
Bernstein in the New York office. 


Trial Examiner: Well now, wait a minute, let me inter- 
rupt. You have already gone into matters which there is no 
dispute. Some of them are admitted by the answer, some 
of them this witness has testified about already. Now, all 
right, you have put in this proof and it hasn’t been disputed. 
Some of it has been admitted. Now, this has to do with your 
last question, your last question had to do with real estate. 
I sustained an objection to that because I can see no rela- 
tionship between control of real estate and the relationship 
between an employer and an employee. Now, that’s the 
only point in issue, the relationship between the employer 
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and the employee. Now, as long as you keep to that 
60 subjecb I am sure there will be no objection and 

certainly I shall not interrupt, but when you get in- 
to matters of real estate you are putting too far afield. 

Mr. Liebman: All right. 

Q. (By Mr. Liebman) You stated earlier, Mr. Breihof, 
that you are the labor relations director for all stores, is 
that correct? A. At that time, yes. 

Q. All right, will you explain— 

Mr. Sheinkman: At what time? You say at that time, 
when? 


Q. (By Mr. Leibman) All right, will you state the period 
of time for which you were labor relations director for 
these fourteen stores? A. From about the middle of 1961, 
possibly earlier, it’s difficult, through until I left the Com- 
pany here two weeks ago. 

Q. All right, from whence does your authority stem as 
as labor relations director? A. Mr. Bernstein and Mr. 


Desser. 

Q. Who appointed you as labor relations director? 

Mr. Pick : Objection. 

Trial Examiner: Well, is it necessary who appointed 
him? You asked him from whom does the authority stem 
and he answered. 

Mr. Liebman: He named two individuals. All right, we 

can pass the question. 
61 Trial Examiner: All right. 

Q. (By Mr. Liebman) Was your authority de- 
scribed and defined for you at the time of your appoint- 
ment? A. There was a discussion in New York and I was 
told that I would handle all labor relations as far as the 
stores were concerned. 

Q. Did that conversation outline which stores? A. All 
fourteen stores. 
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Q. All right, who told you this. A. It was a discussion 
in the New York office with Mr. Desser and Mr. Bernstein. 

Q. Do you remember who made the specific remark? A. 
No, it was a general conversation. 

Q. What is your authority as labor relations director? 
What cdo you do? A. My authority was negotiating and 
signing contracts. 

Q. I see. Did you have any authority in regard to the 
setting of wages? A. Yes. 


Q. What was that authority? A. To the best of my judg- 
ment I would call Mr. Bernstein if I felt there was some- 
thing that I felt was unreasonable and I could see that I 
was going to get involved in long negotiations, would call 

and discuss it with him. 
62 Q. What was your authority in regard to wages 
where there was no union present in the picture? A. 
I would just discuss them with the managers and try to 
keep them under control as far as our company policies 
were concerned. 


Q. What is the company policy in regard to wages and 
payroll? A. Their wages and payroll were against a per- 
centage of their sales. They had to maintain a percentage. 


Q. What percentage was this? A. That was between 
two and a half— 

Mr. Pick : Objection. 

Trial Examiner: I will sustain the objection. 

Q. (By Mr. Liebman) Did your authority extend to the 
formation of working conditions other than wages? A. Yes. 

Q. Will you describe your authority in this regard? A. 
Working conditions would be that restrooms were avail- 
able, the timeclocks and coat racks and things for employ- 
ees, toilet facilities. 

Q. Did you have authority in establishing the amount 
and duration of break time? A. In a non-union store? 
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Q. Yes. A. Yes. 
63 Q. What was your authority, if any, in regard to 
setting of vacation policy? A. The vacation was set 
when I first opened the Grand Rapids unit and we have 
since followed it through on most all of the stores. 


Q. (By Mr. Liebman) Now, would you tell the 
Hearing Officer when you first arrived in Muncie, 
Indiana? A. Oh, sometime early in July. 

Q. What was the purpose of your visit? A. I was sent 
there by Mr. Bernstein to look at a building that he had 
signed a lease on and to report to him as far as the prog- 
ress of the construction. 

Q. All right, did you make a second trip to Muncie? A. 
Yes. 

Q. When was that? A. About two weeks later. 

Q. I see. A. For the same purpose. 

Q. The same purpose. What were your duties with re- 
spect to the store opening? A. I was put in charge of open- 
ing the Muncie operation at the Muncie store. 

Q. Was there a manager in residencet A. Yes, sir, I 

transferred a man in from Fort Wayne, Lester La- 
65 ‘Victor. 

Q. Isee. Then why were you sent here in addition 
to this man? A. One man can’t open a store and Mr. La- 
Victor had only been with us possibly six months, trans- 
ferred as an assistant out of Fort Wayne. 

Q. Who was in complete charge? A. I was in complete 
charge of the opening. 

Q. Will you describe first the nature of the task in pre- 
paring one of these stores for opening? 

Trial Examiner: That opens up six months of testimony 
on this thing and I don’t know that my life expectancy 
warrants that. I suggest you withdraw the question. 

Mr. Liebman: I will withdraw the question. 
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Q. (By Mr. Liebman) How are employees hired? A. An 
ad would be run in the local newspaper or else we would 
contact the unemployment and we would have them report 
to the store and we would interview them. 

Q. You interviewed all employees? A. Yes. 

Q. Who? A. Would you repeat that? 

Q. Did you interview all employees? A. No, I didn’t. 

Trial Examiner: Well, he had charge of it. Now, 
66 he had charge of the hiring. If that’s all you want 
to establish let’s not go into details. 

Q. (By Mr. Liebman) All right, do you know a man 
named Max Ungar? A. Yes. 

Q. Who is Max Ungar? A. A representative of the 
Amalgamated Clothing Workers. 

Q. Directing your attention to August 1, 1961, did you 
have occasion to have a discussion with Max Ungar? A. 
Yes. 


Q. Where did this meeting take place? A. Muncie, Indi- 


ana, at the Holiday Motel. 
Q. Who else was present at the time? A. Myself and 
Max. 
Q. Just the two of you? A. No, I believe Mr. Marsella 
was there for awhile. 
Q. Who is Mr. Marsella? A. He was introduced as the 
representative of the Amalgamated Clothing Workers. 
Q. Can you tell us what was said? A. Mr. Ungar and 
I discussed the organizing of the Muncie operation. 
Q. Do you recall anything else that was said? A. Mr. 
Ungar informed me that the Amalgamated Clothing 
67 Workers were going to try to organize the Muncie 
operation. 
Q. Did he make a request of you? A. He requested that 
I hire organizers, three women in fact, that he would send 
down and they were experienced discount girls and assured 
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me that they would do a quiet, efficient job of organizing 
the store. 

Q. Do you recall anything else that was said? A. No, 
other than one girl was going to report the following day 
and that as soon as he could contact the other two he would 
let me know when they would come in. 

Q. All right, did he give you the names of these women? 
A. He only gave me the one name at that time. It was a 
Mrs. Howard. 

Q. Did you then learn the names of the other two? A. 
They were given to me the following day over the phone. 

Q. By whom? A. Mr. Ungar. 

Q. What were the names of these people, do you recall 
A. I don’t recall the first names but the last name was Miss 
or Mrs. Ice and Miss or Mrs. Denham. 

Q. What was your response to this request that you hire 
these people? A. I agreed to hire the people and I just 
asked assurance that they would do more work than organ- 
izing and that they would report to me and to nobody else 

when they reported to the store. 
68 Q. That’s in regard to their hire? A. Yes, I didn’t 
want them to talk to anybody else in the store. 

Q. Did you consult anybody before making this agree- 
ment? A. With Mr. Ungar? 

Q. Yes. A. No. 

Q. Directing your attention to the following day, will 
you state whether or not you had occasion to speak—vwell, I 
think you just testified to that. Will you state whether or 
not either of these women came to you, came to the store to 
be hired? A. Mrs. Howard or Miss Howard was hired the 
following day I believe. 

Q. All right. A. And the other two ladies the following 
Monday. 

Q. Will you state whether or not a layoff occurred dur- 
ing the week of July 31 A. There was a—well, we don’t 
call it a layoff, yes, yes, we laid off some people during that 
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period only because merchandise stopped flowing, we were 
caught up. It isn’t a general layoff. We tell the people 
we will call them within so many hours or days as soon as 
we have more work. 
Q. At the time of the layoff did you make any 
69 special arrangements in regard to any of your em- 
ployees? A. Well, I told Mr. LaVictor who was go- 
ing to handle the layoff after we had discussed it as far as 
the lack of merchandise and the lack of work to transfer 
Mrs. Howard to housewares department so that she could 
work back there and wouldn’t lose any time. 
Q. All right, why did you make special arrangements for 
Mrs. Howard? A. I had an agreement with Mr. Ungar to 
hire Mrs. Howard and I didn’t want to lay her off. 


Q. I see. Had these other two women reported as yet? 
A. I don’t believe so. The other two women I didn’t keep 
that much tab on. I knew Mrs. Howard was there. I knew 
they were hired but what they were doing I didn’t pay any 
attention. 

Q. The following Monday on August 7 did you have oc- 
casion to meet this Miss Ice and Miss Denham? A. I 
believe it was in the morning the two ladies came up to me 
on the floor. I was standing in the front of the store not far 
from the entrance, fifty, sixty feet, and the two ladies come 
up and introduced themselves to me and they were hired. 

Trial Examiner: I wonder if I can’t straighten out the 
record again. 

Mr. Liebman: Sir? 

Trial Examiner: I wonder if I could straighten out the 

record at this point. Maybe my notes—According 
70 to my notes it was on August 1 that you met with 
Ungar. Are my notes wrong? 

The Witness: I beg your pardon? 

Trial Examiner: Is that correct, it was August 17 

Mr. Liebman: I believe that’s what he testified to, sir. 
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The Witness: I think it was. 


Trial Examiner: How could he have been told on the 
31st to put Mrs. Howard in another department? 


Mr. Liebman: I believe, sir, that the witness testified 
that the date of Miss Howard’s hire was August 2 and I 
believe the calendar will show that this is during the week 
of August 3 or July 31— 


Trial Examiner: The layoff of July 31 would certainly 
come before hiring on August 2. 


Mr. Liebman: I believe, sir, the witness testified that 
this layoff occurred during the week of July 31 and that 
Mrs. Howard had been employed on August 2 which was 
during that week and shortly after her employment that the 
layoff occurred. 


Trial Examiner: All right. 


Q. (By Mr. Liebman) Now, directing your attention to 
the following Monday, August 7, you stated that you had 
occasion to meet Mrs. Denham and Mrs. Ice, is 

71 that correct. A. Yes. 


Q. And you will restate just the circumstances of 
that meeting. A. Two ladies came in and told me who they 
were and I hired them. 


Q. Directing your attention to the week ending August 9, 
did you have occasion to have a telephone conversation with 
a Richard Lewis? A. I was called by Mr. Lewis. I was 
called to the telephone and the man at the other end told 
me he was Mr. Lewis and he identified himself to me. 


Q. All right, do you recall what Mr. Lewis said to you? 
A. He wanted to discuss organizing of the Muncie opera- 
tion for the Retail Clerks. 


Q. Will you tell us what you told Mr, Lewis? A. I told 
Mr. Lewis to take all his referrals to the New York office. 


Q. Did you give Mr. Lewis an address? A. I referred 
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him to Mr. Irvin Bernstein, 370 West 35th Street, New 
York. 

Q. At that time did you have knowledge of any union 
activity going on in the store? A. I knew it was going on. 

Q. Will you state whether or not you had a conversation 

with Mr. Lester LaVictor in this regard? A. About 
72 this time Mr. LaVictor came to me and told me that 

one of the women had asked him what all the union 
activity was in the store and that there was a supper, a un- 
ion supper planned. I just asked him what he had said to 
find out what he had done about it and he just told the girl, 
he asked the girl what time of the day this was planned and 
she said after working hours, and he told her she was free to 
attend or not to attend, the Company had union stores and 
non-union stores. It didn’t make any difference to him. 

Q. This came to your attention prior to or subsequent to 
Mr. Lewis’ telephone call? A. Oh, I think it was a day or 
so after, I am not that sure of dates. 

Q. Lewis’ call was a day or so later or the conversation 
was a day or so later? A. I think Mr. Lewis’ call was a 
day or so later. 

Q. All right. Will you state whether or not Holyoke 
Cinema Shops, Miracle Mart, et cetera, has a rule in regard 
to solicitation of employees? A. We have a ruling, it’s an 
unwritten ruling of no solicitation in the store. 

Q. Was any announcement made of this ruling? A. Not 
a formal announcement. 

Q. Who has knowledge of this policy? A. The store 

managers, the leased department managers, their 
73 supervisors. 
Q. How was this ruling communicated to them? 

Tria] Examiner: Well, may I suggest that I wonder if 
this is material. 

Mr. Liebman: It only goes, sir, to the witness’ authority. 

Trial] Examiner: If the rule was not published, made 


35 


known to employees, I don’t see what bearing it has what 
rule was given to store managers. 

Mr. Liebman: Well, sir, I believe the managers’ practice 
in this regard will be brought out in just a moment, will 
indicate what bearing. 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Q. (By Mr. Liebman) Can you tell this hearing what your 
course of conduct is when solicitation is discovered? A. 
The store manager is supposed to speak to the people, find 
out who they are, what they want, and ask them to leave 
the store and make a note or record of it. 

Q. But they are to stop solicitation at the time? A. Yes. 

Mr. Pick: Would you have this clarified? You are not 

speaking of employees? 
74 Mr. Liebman: No, I am speaking of the managers. 
The Witness: I can’t hear him. 

Q. (By Mr. Liebman) Does this rule run against em- 
ployees, non-employees or both, this rule against solicita- 
tion? A. It would be both. Employees are not allowed to 
solicit among themselves nor outsiders allowed to come in 
and solicit the employees. 

Q. Were any restrictions placed on Howard, Denham and 
Ice in regard to this no-solicitation rule? A. I never spoke 
to the women after that other than if it was to ask them 
to straighten a counter or do something in a general way. I 
never interferred in any of their soliciting or talking to em- 
ployees. 

Q. I see. Were they restricted to any particular part of 
the store? A. No. 

Q. Then you had knowledge at that time that these women 
were organizing the store, is that correct? A. Were organ- 
izing? 

Q. Yes. A. Yes. 


Q. Did you give any instructions to any of your super- 
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visors in regard to their conduct in regard to this organiza- 
tion? A. The supervisors in the store and again Mr. La- 
Victor were told not to discuss union matters with 
75 anyone at any time and if anybody talked to them 
about a union or said anything to them they were to 
come and tell me about it, but they weren’t to discuss it 
with anybody. 


Q. Directing your attention to August 12, 1961, did you 
have any occasion to leave Muncie? A. On the 12th of 
August J returned to Grand Rapids, Michigan. 


Q. What was the purpose of your leaving? A. I was also 
in charge of the advertising for the chain and I was pre- 
paring a mailing piece, an advertising mailing piece for the 
entire chain. 

Q. Was Mr. LaVictor left in charge? A. Mr. Bernard 
Bernstein came in and took over the operation, the opening 
of the store. 


Q. On or about August 15 did you have an occasion to 


receive a telephone call from Mr. Bernstein? A. I was in 
Grand Rapids, Michigan on the 15th. Mr. Bernstein called 
me. I was at the George Welch Printing Company printing 
the circulars and he told me that the representatives of the 
Amalgamated Clothing Workers had come in and requested 
recognition. 


Q. Did you give Mr. Bernstein any instructions? A. I 
told him that they had to show proof of a majority of the 
people and to stay in contact with me, to continually 

76 ~— call me back. 


Q. Did you receive a second telephone call from 
Mr. Bernstein that day? A. Yes, I don’t know how much 
longer, maybe a half hour if it was that, and he told me that 
they had signed cards and they claimed to represent a ma- 
jority of the people and they wanted him to check the cards 
against the authorized payroll and I believe it was also at 
this time that he told me that they had a witness and— 
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Q. What sort of a witness? A. I believe it was a Catholic 
priest that was neutral and they would check the cards. I 
told Mr. Bernstein to initial the cards to show that he 
actually did it with his initials and to count them. 


Q. Was that the end of the conversation? A. No. I told 
him to let me know the result of his count. 


Q. All right, did he subsequently call you back? A. Yes, 
and he said that they had counted the cards and that they 
had a majority, I believe the figures were 85, 88 against 
130, 140 people. 


Q. Did you give him any instructions in regard to this? 
A. I gave him very implicit instructions. I told him simply 
to say that Miracle Mart or we would recognize you as the 
bargaining agent of the employees for the Muncie opera- 
tion and that was all, and I also asked him to write it down 

and read it back to me so he didn’t say anything else. 


7 Q. All right, did you hear from his subsequent to 
this? A. I don’t recall hearing from him again. 


Q. All right, did he call you back to recapitulate or any- 
thing of that sort? A. Later on in the day. I don’t know 
whether it was that conversation or later that he called me 
back and we went over that they were going to send a tele- 
gram to me—telegram or phone—that they would request 
negotiations starting immediately for a contract for the 
employees. 


Q. All right, directing your attention to the day fol- 
lowing did you have an occasion to receive a telegram? 
A. I don’t recall if I received a phone call or a telegram. 

Mr. Liebman: Mark this as Number 4. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 4 for identification.) 

Q. (By Mr. Liebman) I show you what has been marked 
for identification as General Counsel’s Exhibit Number 4 
and ask you if you recognize it. A. Yes. 
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Q. Will you tell us what it is and when you received it? 
A. It’s dated August 14. 

Q. What is the document? A. It’s a notification 

78 from Mr. Marsella, the Regional Director, that he 

represents a majority of the employees in the Miracle 

Mart store and wants an immediate meeting to show proof 
of the claim. 

Q. What is it, a telegram? A. It’s a Western Union tele- 
gram, is that what you wanted? 

Mr. Liebman: Yes. I offer this as General Counsel’s Ex- 
hibit 4. 

Mr. Sheinkman: May I see it, please? 

Mr. Liebman: I am sorry. 

Trial Examiner: Well, again we are getting into a tangle 
of dates here or my understanding of them. I don’t have 
the document but the witness said that there is the date 
of August 14. Now, you have just been asking the witness 
about a wire that he received on or after the 15th of August. 
Obviously, this can’t be the one. 

Mr. Liebman: Well, I believe I used the term on or 
about, sir. I believe the document speaks for itself. 

Trial Examiner: Well, he testified a moment ago about 
specific conversations he had over the telephone with Bern- 
stein on the 15th of August and then you asked him about a 
wire or telephone call that he got after that asking for a 
meeting. I want to know whether you are offering this docu- 
ment which is dated the 14th— 

Mr. Liebman: I believe the error is mine, Mr. 
79 Examiner. I am evidently laboring under a false 
impression. 

Q. (By Mr. Liebman) Do you know the dates on which 
you had the telephone conversations with Mr. Bernstein? 
A. Tam sure— 

Q. Was it the one day or—Go ahead. A. I am almost 
positive it was the 15th. 

Trial Examiner: Well, let me ask this: Were your tele- 
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phone calls, several of them that you had in one day with 
Bernstein? 

The Witness: Oh, Yes, there were many of them. 

Trial Examiner: Before or after you received this wire 
from Marsella? 

The Witness: This wire is the wire telling me that he is 
going to ask for recognition. It wasn’t a claim for recogni- 
tion, it’s a different wire. 

Trial Examiner: Well, all right then, the witness appar- 
ently straightened this out. This can’t be the wire that ap- 
plies to what he told Bernstein to have Marsella do. This is 
the one that preceeded the conversations that he had with 
Bernstein. 

Mr. Liebman: That’s correct. 

Trial Examiner: All right. Well, that’s straightened out. 

Mr. Liebman: All right, I offer then this in evidence. 
80 Trial Examiner: Well, do you have any objection? 
Mr. Sheinkman: No objections. 
Mr. Pick: No objection. 
Trial Examiner: All right, it may be received. 


(The documents heretofore marked General Counsel’s 
Exhibit No. 4 for identification was received for evidence.) 


Q. (By Mr. Liebman) Subsequent to the receipt of this 
telegram did you have a telephone conversation with Mr. 
Marsella? A. Subsequent to receiving— 


Q. After you received that telegram? A. I can’t recall a 
telephone conversation from Mr. Marsella. The only thing 
I can think of Mr. Marsella did call me, it might have been 
Mr. Marsella who put me in contact with Mr. Ungar and I 
don’t remember if Mr. Marsella and I discussed dates actu- 
ally as to when we could get together, but there was quite a 
bit of conversation the 15th and the 16th trying to get me to- 
gether with him. 


Q. What is the date, what is your best recollection as to 
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the date that you had this conversation with Mr. Marsella? 
A. It would have been the afternoon of the 15th. 

Q. I see, and what was discussed? Can you tell us? A. 

Well, I don’t actually recall the conversation except I do 
remember that there was a lot of phone calls be- 

$1 tween Mr. Marsella, myself and Mr. Ungar trying to 
get together. 

Q. Now, do you recall in any of these telephone 
conversations whether anything was mentioned about speed 
in negotiations? A. Well, that’s why we were all making 
so many calls. I was tied up going here and there with the 
circulars; Mr. Marsella was busy and Mr. Ungar is twice 
as busy probably as both of us. We just couldn’t get to- 
gether. 

Q. Was anything said by either Mr. Marsella or Mr. 
Ungar in regard to the reason for the speed? A. Well, I 
ended all my phone conversations with Mr. Ungar and we 
concluded that the best thing for both of us timing would be 
to meet on the 16th in Cleveland. We would both get there 
about the same time. 

Q. Was the Retail Clerks mentioned in any of these con- 
versations? A. No, I don’t believe so. 

Q. All right, will you state—You said that there was 
an arrangement made whereby you would meet whom in 
Cleveland now? A. Mr. Max Ungar. 

Q. On what date was this? A. It was the 16th, late in the 
afternoon, and we met at a motel in Cleveland. I was there 

about maybe a half hour before he. 
82 Q. All right, what was the-subject of discussion 
at this meeting? A. We negotiated the contract for 
the Muncie store. 

Mr. Liebman: All right, mark this as the next exhibit, 
GC-5. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 5 for identification.) 
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Q. (By Mr. Liebman) I show what has been marked for 
identification General Counsel’s Exhibit 5 and ask you if 
you recognize that. A. This is one of the original contracts 
that Mr. Ungar and I discussed. 

Q. I direct your attention to the page second from the 
last. Whose signature appears thereon? A. That’s my 
signature and Mr. Ungar’s. 

Q. Did you see Mr. Ungar sign the document? A. Yes. 

Q. He signed it in your presence? A. Yes. 

Mr. Liebman: I offer this contract in evidence as Gen- 
eral Counsel’s Exhibit Number 5. 

Mr. Sheinkman: No objection. 

Mr. Pick: No objection. 

Trial Examiner: All right, it may be recieved then 
83 as General Counsel’s Exhibit 5. 


(The document heretofore marked General Coun- 
sel’s Exhibit No. 5 for identification was received in evi- 
dence.) 


Trial Examiner: What date does it bear on its face, if 
there is one? 

Mr. Liebman: August 16. 

Q. (By Mr. Liebman) Will you state whether or not both 
you and Mr. Ungar have ever entered into any collective 
bargaining agreements in the past? 

Mr. Sheinkman: I object to that question, I don’t see the 
relevance of the question. 

Mr. Liebman: The relevance involves the authority of 
both parties to enter into collective bargaining agreements. 

Mr. Pick: He testified as to that. 

Trial Examiner: Well, I will permit this, you may an- 
swer the question. 

A. Yes, Mr. Ungar and I negotiated and signed the Mus- 
kegon Miracle Mart contract. 

Q. All right, directing your attention to the month of 
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September, 1961, did you have an occasion to write a letter 
to Mr. James Honsewright, Regional Director, Retail Clerks 
International Association? A. Yes. 
St Mr. Liebman : Mark this, please. 
(Thereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 6 for identification.) 
Q. (By Mr. Liebman) I show you what has been marked 
General Counsel’s Exhibit 6 for identification and ask you 
if you recognize it. A. Yes. 
Q. Whose signature appears on the bottom? A. Mine. 
Q. Is that the letter you wrote? A. Yes. 
Q. What’s the date on the letter? A. 10-12-61. 


Mr. Liebman: I offer this in evidence as General Coun- 
sel’s Exhibit Number 6. 


Mr. Pick: I don’t think it serves any purpose, your 
Honor, after the testimony elicited here. 


Mr. Sheinkman: I object to its relevance to this proceed- 


ing. 

Mr. Pick: Likewise. 

Trial Examiner: May I see it? All right, I will overrule 
the objection, it may be received. 

(The document heretofore marked General Counsel’s 
Exhibit No. 6 for identification was received in evidence.) 


88 Cross-examination 


Q. (By Mr. Pick): Directing your attention to the 
telephone conversation that you had with Mr. Lewis, Mr. 
Breihof, can you tell me again the date of that? Was it 
early in August? A. Yes, about the 5th of August. 


Q. Wasn’t it true that Lewis was trying to seek 
89 from you an extension of his Fort Wayne contract? 
Mr. Karmel: I am going to object to that question. 


43 


Trial Examiner: I will sustain that objecting to the 
wording of that. This witness is in no position to testify 
what somebody else was trying to do. If you want to ask 
him what he said, that’s all right. 


Q. (By Mr. Pick): Did he not tell you that Muncie was 
covered by the Fort Wayne contract? A. I don’t believe 
he did, no. 


Q. At no time did he say that to you? A. We only talked 
for a minute or so. I said as little as I could to him and 
directed him to Mr. Bernstein. 


Q. What did he say to you? A. He said he was Mr. 
Lewis. I asked him to identify himself. He gave me his 
title, Retail Clerks et cetera, and the local number and that 
he wished to organize the store, permission to come into 
the store. He wanted to talk to me about organizing the 
store and I told him I would not discuss it with him. I was 
not in a position to discuss it with him. He should turn 


everything over to Mr. Bernstein. I gave him Mr. Bern- 
stein’s name, address and the telephone number in New 


York City. 


Q. With regard to Respondent Michigan at Grand 
Rapids under the name of Miracle Mart, do they have 
acontract witha union? A. Yes. 


Q. With whom? A. Amalgamated Clothing Workers. 


Q. With regard to Respondent Pennsylvania at Reading, 
Pennsylvania, Miracle Mart? A. Yes, Retail Clerks. 


94 Q. Respondent Indiana at Fort Wayne, Indiana? 
A. Yes, Retail Clerks. 


Q. Respondent Viginia at Richmond? A. No. 


Q. Respondent Kingston, Pennsylvania? <A. Yes, Retail 
Clerks. 
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Q. Respondent Detroit, Michigan, of which there are three 
stores? A. All three, yes, Retail Clerks. 


Q. Johnstown, Pennsylvania? A. Yes, Retail Clerks. 


Q. Muskegon, Michigan? A. Yes, Amalgamated Clothing 
Workers. 


Q. Muncie, Indiana we have here. York, Pennsylvania, 
two stores? A. Yes, Retail Clerks. 


Q. John Edward Clothes, Holyoke? A. No. 
Further cross-examination 


Q. (By Mr. Sheinkman) : Mr. Breihof, isn’t it a fact that 
as of August 1961 you were the operations supervisor for 
the stores of Miracle Mart located in Indiana and 

95 Michigan? A. Yes. 


Q. And is it not a fact that at that time you were 
not the general manager of all of Respondents stores name- 
ly all of the Miracle Mart stores of the east? A. In August? 


Q. That’s right. A. No, I had fourteen stores. 

Q. You had fourteen stores? 

Mr. Karmel: I did not hear his answer. I am sorry. 
The Witness: No, I had the fourteen stores. 


Q. (By Mr. Sheinkman) As general manager? A. Which 
is 61 August. 


Q. As operations manager? A. Yes. 


Q. When did you get that position as operations manager 
for all those stores? A. I am trying to think of the other 
supervisor’s name that left. Shortly after he left I made 
arrangements and made trips to the eastern stores. 


Q. Isn’t it a fact that you didn’t get into the eastern stores 
until September 19617 


Mr. Karmel: Objection, immaterial. 
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Trial Examiner: I will sustain it. 
96 Q. (By Mr. Sheinkman) Do you recall when this 
man left? A.I can’t recall right offhand. I am sure 
it was before the Muncie opening. 
Q. You made the affidavit to the National Labor Relations 
Board. Were you the general supervisor at that time on 
September 13, 1961? A. Yes. 


Q. Mr. Breihof, is this your signature? A. Yes. 


Q. Will you turn to the first page and read the first para- 
graph? <A. ‘‘My address is 3757 —”’ 


Mr. Karmel: Now I am going to object to his reading it 
aloud. I didn’t understand that to be the question. 


Trial Examiner : Read it to yourself. 
The Witness: Iam sorry. A. Yes. 


Q. Is there anywhere in that first paragraph mention of 
the fact that you are the general manager for all of the 
stores? A. No. 


Q. Isn’t it a fact that in the first paragraph you state 
insofar as all of the stores are concerned all you are respon- 
sible for is labor relations? 


97 Mr. Karmel: I am going to object. 
Tria] Examiner: I will sustain the objection. 


Q. (By Mr. Sheinkman) Did you state in that affidavit 
anywhere or in any affidavit given to the Board that as of 
August 1961 you were the general manager of all of the 
Company stores operations? 


Mr. Karmel: Objection unless there is a showing there is 
acontrary statement in any affidavit. 


Trial Examiner: I see no point in this. If you have any 
affidavit where he has given a statement which is contrary 
to the oral testimony, all right. 
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Mr. Sheinkman: I am testing the witness’ recollection. 

Trial Examiner: It’s an improper matter for you to test 
his recollection on documents that are not in evidence and 
won’t be unless there is some inconsistency therein. Now, 
let’s stick to his testimony. 

Q. (By Mr. Sheinkman) When did you become the gener- 
al manager? 

Mr. Karmel: Objection, asked and answered several 
times. 

Trial Examiner: No, I don’t think the witness actually 
answered that. If you recall he testified it was before a 
certain time. 

Mr. Karmel: I am sorry, you are correct. 

Trial Examiner: I don’t think he answered that. 

If you recall will you state the month and year? 
98 The Witness: It was in 61 and it was sometime in 
the early summer. 

Mr. Sheinkman: All right. 

Q. (By Mr. Sheinkman) Was it before you went into 
Muncie or after? A. The discussions with the home office I 
am sure were before I went to Muncie. 

Q. Can you fixadate? A. No, I couldn’t. 

Q. Was not Mr. Bernstein, Irvin Bernstein’s brother, the 
operation supervisor for the eastern stores in the summer 
of 19612 A. In the early part of the spring he was and he 
turned strictly to merchandising. There was an understand- 
ing between Mr. Bernard Bernstein and myself and the 
office that he was merchandise and I was operations. 

Q. What were your duties as general manager of all of 
the stores? A. Advertising, public relations, labor relations 
and operations. 


Q. Operations. Did you visit the stores as part of your 
duties? A.As much as possible yes. 


Q. When was the first time you visited the eastern stores? 
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Mr. Karmel: I am objecting, immaterial. 
99 Trial Examiner: I will sustain the objection. 

Q. (By Mr. Sheinkman) Did you ever visit the 
eastern stores prior to August 1961? 

Mr. Karmel: Objection, immaterial. 

Trial Examiner : I will sustain the objection. 

Mr. Sheinkman: Very relevant, your Honor, to the basic 
question of whether or not based on the General Counsel’s 
theory as to whether or not there are central labor rela- 
tions, general control of all of these stores and I believe 
it goes also to this witness’ credibility. 

Trial Examiner: We are concerned here with what hap- 
pened in August. 

Mr. Sheinkman : I said prior to August. 

Trial Examiner: Your question is before August. We 
are only concerned with what happened in August as I 
pointed out. Now, please confine your questions to that 
period. 

Q. (By Mr. Sheinkman) You said you became the general 
supervisor in early summer. When was that again, June? 
A. It would be about June, the very first part of July, that 
the discussions took place. 

Q. And you went into Muncie sometime in the middle of 

July, is that right? A. Yes. 
100 Q. From July, the beginning of J uly until the mid- 
dle of July did you visit any of the stores in the east? 

Mr. Karmel : Objection. 

Trial Examiner: I will sustain the objection. Now, let 
me point out that we are only concerned with this particu- 
lar matter as to the order. Now, the order would only go 
to events which occurred sometime in August. Now, his 
authority and position prior to taking over this job is 
wholly immaterial. The order would only be based on 
matters which if found took place and were unlawful in 


August. 
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Mr. Sheinkman: I would like to submit an offer of proof, 
if I may. 

Trial Examiner: All right, go ahead. 

Mr. Sheinkman: On direct testimony it was brought out 
that this man was a general manager. No time was fixed, 
no place was fixed. As part of the General Counsel’s theory 
of his case that in support of its broad order, wanted to 
know the integrated operations and common labor control — 

Trial Examiner: Let’s not argue the point. If you have 
an offer of proof, make it. 

Mr. Sheinkman: We will show if permitted to examine 
this witness that he did not make any trips to the east, had 
no connection with the eastern stores prior to the operation 
involved in this case, namely August ’61. Any act he com- 

mitted or any authority he exercised subsequent to 
101 August as general manager is not relevant to this 

proceeding. That’s all we are trying to show, and 
we would show it if permitted to examine this witness. 

Trial Examiner: Well, there is both argument and offer 


of proof in that. Do I hear an objection to the offer of 
proof? 


Mr. Karmel: Yes, sir, objection. 


Trial Examiner: Well, I wil) sustain that part of your 
statement that does constitute an offer of proof. Your 
argument you can make in your brief. I am not sustaining 
an objection to that. You can argue whatever you wish 
later. 


Mr. Shemkman: Well, I believe that, sir, I got an excep- 
tion, but by the same token I should like to point out that 
on direct examination the question of the general manager 
was raised not by me but was raised by the General Counsel 
in his direct examination and once it was raised I submit 
it’s proper area for cross-examination. There was no time 
fixed in the record as to when he was general manager, 
where he operated, how he operated and so on. 
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Q. (By Mr. Sheinkman) As general manager in August 
1961 was it part of your duties to open up stores through- 
out the country? <A. Yes, if assigned. 

Mr. Karmel: I am sorry, can you speak a little louder, 

sir? 
102 The Witness: Yes. 
Mr. Karmel: What was the last? 

The Witness: If assigned. 

Q. (By Mr. Sheinkman) Who assigned you to open up 
the store in Muncie? A. Mr. Irvin Bernstein. 

Q. Did he assign you to receive reports from any of the 
other stores as general manager? 

Mr. Karmel: Objection. 

Trial Examiner: You are now referring to this period of 
August? 

Mr. Sheinkman: That’s right. 

Trial Examiner : I will permit it to stand. 

A. Iam sorry — 

Q. Did he assign you to receive reports from various 
stores as general manager? <A. Yes, I received sales reports 
weekly from all the stores. 

Q. Did you receive labor relations reports? A. There 
were no labor relations. If there were I would receive it 
by phone. 

Q. As a matter of fact you had no contracts in your east- 
ern stores, is that correct, at that time? A. No. 

Q. The only contracts you had were stores located 
103. in Indiana and Michigan, is that not correct? A. Yes. 

Q. So there was no labor relations as you define it 
for the stores in the east, namely York, Johnstown, Rich- 
mond, Holyoke, et cetera? 

Mr. Karmel: Objection. I don’t know how he’s defined it. 

Trial Examiner: I will sustain the objection. 


Q. (By Mr. Sheinkman) Was there any vacation policy 
in effect in the York store in 1961 of August? A. What time? 
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Q. Vacation policy for the employees in the York store 
August 1961? A. Yes. 

Q. What was that policy? 

Mr. Karmel : Objection, immaterial what the policy was. 

Trial Examiner: Well, the witness did testify on direct 
that he had charge of vacation policies. I think it was 
about that point where I raised the question of materiality. 
I think the question was raised, therefore, it’s a proper one 
as long as you stick to the material period. 

Q. (By Mr. Sheinkman) What was that policy?) A. The 
policy was set by the man before me, Mr. Robert George. 

When he left is when I became general manager and 
104 I carried on the same policies that he had set up. 
Q-. You made no changes in August? A. I did not 
change them. 

Q. How about the policies for Respondent Johnstown, 
which is the Johnstown store? A.I would not have changed 
them. 

Q. Was there an existing policy in effect in August 1961? 
A. I am trying to remember if Johnstown was open. If 
Johnstown was open there was a policy set by Mr. George. 

Q. Do you know what that policy was? A. Not at this 
particular time. 

Q. Do you know what the policy was for York, Pennsyl- 
vania in August of 1961? A.I don’t recall. 

Q. Do you know what the vacation policy was for Re- 
spondent Allen, Respondent Riga in York, Pennsylvania 
operating as Franklin Discount Department Stores? A. No. 

Q. Do you know what the vacation policy was for Re- 
spondent Holyoke operating as John Edwards Clothes? 
A. No. 

Q. Do you know what the regular leave policy was for 
Respondent Holyoke operating in Holyoke, Massachusetts 

under the name of John Edwards Clothes? A. No. 
105 Q. Do you know what it was for Respondent Riga 
operating in York, Pennsylvania under the trade 
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name of Franklin Discount Department Store? A. A leave 
of absence policy? 

Q. Do you know what that was? A. It would be as it was 
in all the other stores, a request made to the manager, and 
if the manager felt it was worth while and the reason was 
proper he would give it. If not he would call me and ques- 
tion me about it. 

Q. Now, Franklin was non-union in August of 617 A. Yes. 

Q. You had union contracts both the Retail Clerks and 
the Amalgamated at that time in Indiana and Michigan, is 
that correct? A. Yes. 

Q. Was that policy in Franklin the same policy that was 
carried out in those unionized stores? 

Mr. Karmel: Objection. 

Trial Examiner: I will overrule it. 

A. It was similar. 

Q. Was it identical? A. It wasn’t identical. One we had 
to do because of a contract. The other was a voluntary 
measure on the management. 

Q. Now, Respondent Holyoke operating as John Edwards 

Clothes in Holyoke, Massachusetts, did it have a holi- 

106 day policy that you know of in August 617 A. No. 

Q. How about Respondent Riga operating as 

Franklin Discount Department Stores in York, Pennsyl- 

vania in August ’61, did that have a holiday policy? A. Yes, 

it observed the only two holidays, three holidays, Easter, 
Christmas and Thanksgiving. 

Q. What was the wage rate at that time — 

Mr. Karmel: Objection. 

Q. — in that store? 

Tria] Examiner: I will sustain the objection. 

Q. (By Mr. Sheinkman) Who had the right of hiring and 
firing Respondent Riga in August of ’61? A. The Riga 
employees? 

Q. That is correct. A. The management. 
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Q. Who determined whether to give employees merit 
increases or not? A. Mr. George discussed all merit in- 
creases before he left and when he left management was 
told to hold their wage scale and not to do anything. There 
were no merit increases unless they were discussed with 
myself. 

Q. Who told them? A. I contacted them. 
107 Q. In August of 61? A. No, I think it was before 
that. 

Q. Before that. When? Could you give usadate? A.I 
would say it would be the latter part of June or the first of 
July. 

Q. Before or after you became labor relations supervisor 
for all the stores? A. About the same time. The general 
managership was the same thing at the same time. 

Q. Would you know if the Company records would dis- 
close when your predecessor left the employ as general man- 
ager? A. Would they what? 

Q. Would your Company’s records disclose the name of 
the general manager and when he left the employ of the 
Company? A. Yes, the New York office. 

Q. Now, at the time in August ’61 you operated from 
what home base? A. Grand Rapids, Michigan. 

Q. Any of the Companys’ headquarters located in Grand 
Rapids? A. Yes, Store Number 1. 

Q. Store Number 1, was that the headquarters of the 
Company? A. It was my headquarters. 

Q. Was that the headquarters of the Company? A. 

No. 
108 Q. What was the headquarters of the Company? 
A. 370 West 35th Street, New York City. 

Q. Who operated out of that store? A. It is not a store, 
it’s a warehouse. 

Q. Who operated out of that warehouse? A. Mr. Irvin 
Bernstein and Mr. George Desser. 
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Q. How about the others? A. Bernard Bernstein operated 
out of Springfield, Massachusetts. 

Q. How about your predecessor, what office did he operate 
outof? A. Franklin Discount, York, Pennsylvania. 

Q. York, Pennsylvania. Was there any interchange of 
employees in August of ’61 between Respondent York m 
Pennsylvania and Respondent Muncie located in Muncie? 

Mr. Karmel: Objection. 

Trial Examiner: I don’t recall that exchange of employ- 
ees was gone into. He did ask him about the exchange of 
management. 

Mr. Sheinkman: That is correct. 

Trial Examiner: I will sustain it. 

Mr. Sheinkman: I believe it’s a proper logical extension, 
sir. 


Trial Examiner: Well, I think I indicated this morning he 
was already extending it beyond what I considered to 

109 be material and I suggest that you not aggravate 
something that is already indicated is an over exten- 


sion. I think I will sustain your objection to this. 

Q. (By Mr. Sheinkman) Was there any interchange of 
employees between Respondent Indiana located at Fort 
Wayne or Respondent Muncie prior to the opening — 

Mr. Karmel: Objection. 

Mr. Sheinkman: If I could finish my question. 

Mr. Karmel: I thought you were finished. 

Q. — prior to the opening of the store and the signing of 
the agreement with the Amalgamated on August 16, 1961? 

Mr. Karmel : Objection. 

Trial Examiner: Do you see any materiality to this? 

Mr. Liebman: Are you speaking to me? 

Trial Examiner: I am speaking to General Counsel. 

Mr. Liebman: I would have voiced the same objection as 
being immaterial. I can’t see what this has to do with this 
man’s authority as labor relations — 
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Trial Examiner: I will sustain the objection. 

Mr. Sheinkman: If I may be heard? 

Trial Examiner: All right. 

Mr. Sheinkman: If permitted to examine this witness we 
believe we would show that there was no interchange of 

employees. 
110 Trial Examiner: All right, that’s a proper offer of 
proof. Do I hear an objection? 

Mr. Karmel: Yes, I will object. 

Trial Examiner: I will sustain the objection. It may 
remain on the record. 

Mr. Sheinkman: Thank you. 

Q. (By Mr. Sheinkman) Now, is it not a fact, Mr. Breihof, 
that there are a number of leased departments situated in 
Muncie operating in the Muncie store that are not to be 
found in other stores of the Company? 

Mr. Karmel : Objection to its materiality. 

Trial Examiner: I didn’t quite get it. Could you read 
that back? 

(Bead.) 

Trial Examiner: I don’t quite understand. That’s my 
unfamiliarity with retail stores. 

Mr. Sheinkman: If we would be permitted to — 

Trial Examiner: Wait a minute, wait a minute. I am 
simply trying to find out what you mean. I am not ruling 
yet. I was trying to find out what you mean by leased de- 
partments. 

Mr. Sheinkman: Well, I understand the retail operations 
of these stores are not wholly operated by the Company, 
the parent or subsidiaries. There is a number of depart- 

ments that lease space, hire their own employees, fire 
111 their own employees within each of these stores in- 
volved in this complaint. 

Trial Examiner: Well, whatever may be leased, is it your 
claim that they don’t come under the supervision of the 
store? 


Mr. Sheinkman: That is part of the thing we want to 
show. 

Trial Examiner: Well, this is an entire new issue that 
wasn’t brought in by General Counsel. I see no materiality 
so I will now sustain the objection after you explained what 
youare getting at. If you want to make an offer of proof — 

Mr. Sheinkman: We would like to make an offer of proof 
that if this witness were permitted to testify we would 
show that there are leased departments in this store that 
are not to be found in other stores and vice versa and this 
store, I mean Muncie, Indiana, for instance, there is a large 
furniture department which occupies the entire premises of 
the second floor. We would also show that some of the 
other stores there are leased toy departments that don’t 
receive their supplies from the general warehouse that Mr. 
Breihof testified to earlier, but are purchased by these les- 
sees or licensors; we would further show that some of these 
employees involved here in terms of common labor relations 
policies, they are hired or fired separately by these lessees 

and not under the direct control of the store and that 
112 _ the terms of the General Counsel’s theory trying to 

tie in one integrated operation and one integrated 
employer, we would find that from store to store there is a 
variation. We would show a variation of lessees other than 
basic Miracle Mart operation. 

Trial Examiner: As I understand it your claim is that 
there are employees working in the premises who are not 
actually employees? 

Mr. Sheinkman: That is correct. 

Trial Examiner: Well, General Counsel’s case is only 
involved with the employees of these Respondents, not with 
somebody else that may happen to be on the premises and 
are employees of somebody else. I see no materiality. Your 
offer of proof may, of course, remain on the record. 

Q. (By Mr. Sheinkman) Did you visit any of the eastern 
stores in August 1961? A. No. 
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Q. When was Norma Howard hired? A. The date she was 
hired? 

Q. Yes. A. August 2, I believe. 

Q. Did you hire her? A. No. 

Q. Is it not a fact that she was already hired by the time 

you got to the store? A. Yes. 
113 Q. And that you had not directed Mr. LaVictor to 
hire her at the time she had already been hired? 
A. Yes. 

Q. Now, you speak about a layoff the week of July 31, 
1961, is that correct? A. It was right after one or two days 
when Howard was hired. 

Q. Do you know whether Mrs. Howard was laid off or not? 
A. I don’t know. 

Q. Do you know whether she was? A. No. 

Q. When you say a layoff, there was some people told to 
leave the store and return, is that not correct? A. Yes. 

Q. And if Mrs. Howard were laid off with the others 
would she had returned with the others when called back? 
A. Yes. 

Q. How long did this so-called layoff last? A. Two to 
three days. 

Q. Two to three days. How long did Mrs. Howard work 
in the store? A. Four and a half weeks. 

Q. Approximately four and a half weeks? A. I think that 
is it if I can remember correctly. 

Q. When was she hired? A. On or about August 2. 
114 Q. When did she leave? A. I don’t know her dis- 
charge date. 

Q. You don’t know it? A. No. 

Q. Now, while she was working there you were there I 
believe the period of approximately the end of July until 
about August 12, is that correct? A. Yes, approximately. 

Q. What job did she have? A. Her job was setting up 
counters under instruction. We had a man in there that 
handled the layouts. He and I would discuss where the 
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lingerie went, where the dresses went, how they went. She 
worked right with the other girls putting merchandise out, 
checking it against IBM cards, general store work right 
with the people. 

Q. Did she perform the job satisfactorily? A. Yes. 

Mr. Karmel: Objection. 

Trial Examiner: I see no point in this. Perhaps you can 
enlighten me. 

Mr. Sheinkman I would like to go on if I may, sir. There 
were certain statements made on direct examination with 
respect to signing people up and I: would like to get that 
clarified for the record. 

Trial Examiner: Well, I know, but I don’t know— 
115 Well if you can’t point out some materiality whether 
or not she did her work satisfactorily I will sustain 

the objection. 

Q. (By Mr. Sheinkman) Did you see her sign up any em- 
ployees during working time? A. No. 

Q. Did any of your supervisors report to you that she 
signed up employees during working time? A. Not to my 
knowledge. 

Q. How about Mrs. Ice and Mrs. Denham, did you see 
them sign up employees during working time? A. No. 

Q. Did any of your supervisors report that they signed 
up people during working time? A. No. 

Q. Is it your statement that Mrs. Ice and Mrs. Denham 
approached you on Monday, I believe approximately Au- 
gust 4, is that correct? A. Yes, sir, they came in to see me. 


Q. And they spoke to you? A. Yes. 


Q. What did they say to you and what did you say to 
them? A. ‘‘I am Mrs. Ice,’’ or ‘I am Mrs. Denham”’ and I 
told them to go over to Mr. LaVictor. He was interviewing 
some people and they should go over and fill out an applica- 
tion. 
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Q. Did they speak to you, what did they say to 
116 you? A. They just went over, I guess. 

Q. Did they call you Mr. Breihof? A. I don’t re- 
call whether they called me Mr. Breihof. They could have 
been directed to me. Nobody told me that they were and I 
don’t believe they told me that they were. 

Q. And you sent them over to Mr. LaVictor? <A. Yes. 

Q. What time? A. I believe it was in the morning before 
lunch. 

Q. In the morning before lunch? A. Yes. 

Q. Did they get a job that morning? A. Well, Mr. La- 
Victor hired them. 

Q. That morning? A. I don’t know if they started that 
morning, but they had a job. 

Q. They were hired? A. They were hired. 

Q. They were told they were hired? A. Yes. 

Q. Do you know Mrs. Ice and Mrs. Denham? A. I wouldn’t 
recognize them now. 

Q. If I asked you to turn around and asked the ladies over 
there sitting in the front row to standup could you point 

them out to me? 
117 Mr. Liebman: The witness already said he couldn’t 
recognize them. 

Trial Examiner: The witness already said he couldn’t 
recognize them. 

The Witness : It would be a guess. 

Q. (By Mr. Sheinkman) Now, you said you received a 
phone call on August 4, is that correct, from Mr. Lewis, of 
the Retail Clerks? A. 4th or 5th. 

Q. Did any discussion take place in connection with the 
Fort Wayne store in your conversation with him? A. No, 
I don’t believe so. 

Mr. Sheinkman: I would like to have this marked for 
identification as Amalgamated Exhibit 3. 
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(Thereupon, the document above referred to was marked 
Amalgamated Exhibit No. 3 for identification.) 

Q. (By Mr. Sheinkman) You identified this document 
with your signature on it before, is that correct, Mr. Brei- 
hof? A. This is the same one I just gave you? 

Q. That’s right. A. Yes. 

Trial Examiner: What’s the date on that? 

Mr. Sheinkman: September 13, 1961. 

Mr. Liebman: Is this marked as a new exhibit? 
118 Mr. Sheinkman: That’s right, it wasn’t marked 
previously. 

Q. (By Mr. Sheinkman) I show you the top of Page 2 and 
ask you to read it. A. Can I read the beginning of it? 

Q. Surely. Is it your testimony that there was nothing 
said about the Fort Wayne store? A. It was mentioned. 

Q. In what connection was it mentioned? A. It was sim- 
ply that he was with the Retail Clerks, he represented them. 
I don’t say he did not say that he wanted to organize it 
because of our contract in Fort Wayne, I mean, it was a 
general conversation. I brushed him off as quickly as I 
could to the New York office. 

Q. Did you not state in your affidavit marked for identi- 
fication as Amalgamated Exhibit 3 and dated September 13 
as follows: ‘‘Mr. Lewis in our conversation a few days 
earlier told me that he wanted to discuss the Fort Wayne 
contract in connection with the organization of the em- 
ployees.”’ 

Mr. Karmel: Objection. 

Mr. Sheinkman: Wait until I finish my question. 

Q. (Continuing) Did he make that statement? 

Mr. Karmel: Objection. 


Trial Examiner: I will overrule the objection. 


A. He might have made something like that, but again 
if—— 
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Q. Did he make that statement? Yes, or no. 
119 A. No, I don’t think so. 

Q. And yet you put that in your affidavit, is that 
correct? 

Mr. Karmel: Objection. 

A. Yes, that’s the way it’s worded. 

Mr. Karmel: Objection. 

Q. Did you not also state in your affidavit: ‘‘I was not 
about to discuss this contract with him or any of its pro- 
visions insofar as they related to the organization of the 
Muncie employees.”’ Did you state that, Mr. Breihof? 

Mr. Karmel: Objection, it’s either in there or it isn’t. 

Trial Examiner: I will overrule the objection. 

A. Did I state that to him? I think it says—that doesn’t 
say that’s exactly what I said to him. It just says that was 
my feeling. I refused to discuss anything with the man. I 
was aware of the Fort Wayne contract. I would not dis- 
cuss it with him. 

122 Q. To your knowledge did Mr. LaVictor have a 
conversation with him on August 4, 19611 A. No, Mr. 
LaVictor never told me about it. 

Q. Would be have told you about it as labor relations 
director? 

Mr. Karmel: I object. 

Trial Examiner : I will sustain the objection. 
123 Q. (By Mr. Sheinkman) Did Mr. LaVictor report 
to you on labor relations matters? A. Yes. 

Q. Did he report any conversation to you about a meeting 
on August 7 between Mr. Lewis and him on the premises of 
the Muncie store in Muncie, Indiana? A. If he did I don’t 
recall it. 


Q. (By Mr. Sheinkman) Did you personally hire 
any employees at the Muncie store between July and 
August 19617 A. No, I don’t believe so. 
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Q. Did you personally fire any employees at the store? 
A. At this store? No. 

Q. You say it’s not the policy of this Company to allow 
solicitation of any kind to go on in the store. Is that during 
working hours or does it cover non-working time as well? 
A. It would cover the non-working time as well. 


Mr. Sheinkman : We would like to make an offer of 

proof, if we may, sir, that if this witness were per- 

mitted to testify he would testify to the effect that Mrs. 

Howard and the other employees supposedly planted in the 
store performed their job as any regular employee. 


* e e e ° ° ° ° ° ° 


Mr. Liebman: Yes. The General Counsel is willing 
to concede that the contract between the — Well, 
strike that. We are willing to concede that no employee 
has been required to pay dues to any labor organization or 
fees equivalent to such initiation fees and dues as a condi- 
tion of employment at the Miracle Mart in Muncie and we 
will go one step further—well, now, let’s just leave it at 
that. I think that’s sufficient. 
137 = Redirect Examination 
Q. (By Mr. Liebman) Mr. Breihof, you have previ- 
ously identified Amalgamated Exhibit Number 3 for identi- 
fication as an affidavit signed by you, is that correct? A. Yes. 
Q. I show you now what has been marked as Gen- 
138 eral Counsel’s Exhibit Number 8 and ask if your 
signature appears thereon? A. Yes. 
Q. Can you tell us what that is, please? A. It’s a state- 
ment of my actions. 
Q. Did you swear to the truth of this when it was taken? 
A. Yes. 
Q. And you also swore to the truth of the facts contained 
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in the document marked as Amalgamated 3 for identifica- 
tion? A. Yes. 

Mr. Liebman: At this time General Counsel wishes to 
offer both these documents as General Counsel’s 7 and 8 
into evidence. 

Mr. Sheinkman: I object to that, sir. 

Mr. Pick: Likewise. 

Mr. Sheinkman: On the grounds he is impeaching his own 
witness. What’s the purpose of that? 

Mr. Liebman: I am not necessarily impeaching — 

Mr. Sheinkman: If I may fmish. I submit that he called 
this man as his own witness. This witness was cross- 
examined. Are these documents offered to impeach his own 
witness’ credibility? 

Trial Examiner: I assume he’s offering them as admis- 
sion against interest. 

Mr. Liebman: That’s correct, sir. 

Trial Examiner: And they are admissible as such. 

144 Q. (By Mr. Karmel) You were asked by Mr. Pick 

about the contractual status of the different locations 
of the chain. Do you know, for example, whether or not 
the contract with the Retail Clerks in the Kingston, Penn- 
sylvania store was executed before or after — 

Mr. Sheinkman: January 25, 1962. 

Q.— Do you know what—Strike that, if I may. 

Do you know what date the contract was signed covering 
the Kingston store? A.In January. No, I don’t recall the 
exact date. 

Q. January what year? A. ’62, this year, this spring. 

Q. All right, do you know what date the contract was 
signed covering the Johnstown, Pennsylvania store? A. The 
same date. What was the first store you asked me? 

Q. Kingston, that’s in Pennsylvania, isn’t it? A. Yes. 


63 


Q. York, Pennsylvania, the two stores in York, 
145 Pennsylvania, do you know the approximate time? 
A. The same date as the others. 

Q. Do you know approximately when the Grand Rapids 
contract was executed? A. In about August of ’59, the first 
contract was signed. 

Q. August 59? A. ’59. 

Q. The Reading, Pennsylvania contract? A. It was signed 
at the same time the Pennsylvania store in ’62. 

Q. January 62? A. Yes, January or February. 

. es e e e e iJ es 
Recross Examination 
Q. (By Mr. Sheinkman) Were all the contracts for 
the Pennsylvania stores executed on one day? A. Yes. 


Thomas Marsella 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as follows: 


Direct Examination 
148 Q. (By Mr. Liebman) State your name for the re- 
cord, please. A. Thomas R. Marsella. 
Q. What is your address? A. 1614 Spring Street, New 
Albany, Indiana. 
Q. By whom are you employed? A. Kentuckiana Joint 
Board. 
Q. What is your position with Kentuckiana Joint Board? 
A. I am Joint Board manager. 
Q. Do you hold any other title? A. Yes, I am also Re- 
gional Director of the Amalgamated Clothing Workers. 


e e e e e e e e e e 
Trial Examiner: Again may I raise this question? 

I do so in all seriousness. Whatever took place be- 
tween Union representatives certainly you are not alleging 
to be an unfair labor practice and I couldn’t find it to be an 
unfair labor practice. We are only concerned with what 
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you allege to have been unlawful collusion here that did 
take place assuming that the facts support your previous 
witness between himself and certain Union representatives. 
Now, whether the Union planned that prior to or not, if an 
agreement of that nature was actually made, then there 
may be some substance to your allegation of an unfair 
labor practice, and if it was carried out, but the Union’s 
plans to get some of their organizers on the pay roll of the 
Company certainly so far as I know has never been found 
to be an unfair labor practice. 


dl se a eo * es * se e e 


168 Q. (By Mr. Liebman) Directing your attention to 
August 14, will you state whether or not you were in 
Muncie on that day? A. Yes, I was. 
Q. What was the purpose of your visit to Muncie? 
169 <A.I came into Muncie to assist the organizing cam- 
paign of the Miracle Mart store here. 

Q. And what did you learn? <A. I found that we in our 
estimation had signed up a majority of the employees of 
the Miracle Mart store, Muncie, Indiana. 

Q. What action did you take upon learning this informa- 
tion? A.I returned to my office at New Albany, Indiana 
and called Mr. Breihof and unable to get him I dispatched 
a telegram to him. 

Q. I believe that telegram is previously in evidence as 
General Counsel’s 4, is that correct, is this the telegram 
that you sent? A. This is the telegram. 

Q. Now, after Breihof received that telegram he called 
you on the phone, didn’t he? A. That is correct. 

Q. How can you identify him as Breihof? 

Trial Examiner: Well, let’s—why go over this? You had 
Breihof on the stand. He testified he got a call from this 
individual. There is no question now but what the conver- 
sation occurred. 

Mr. Liebman: All right. 
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Q. (By Mr. Liebman) Now, Breihof acknowledged 
170 receipt of that telegram, is that correct? A. Yes, he 
did. 

Q. Then he told you that we are opening the store 
on the 16th and didn’t want any confusion and problems, is 
that right? A. Yes. 

Q. And he also said something to the effect that the Re 
tail Clerks might interject themselves, is that correct? A. 
Yes, this is the gist. 

Q. And Breihof also told you to contact Bernstein at that 
time, isn’t that right? A. Yes, he told me to contact Mr. 
Bernard Bernstein on the following morning of the 15th at 
10:00 o’clock. 

Q. Did Breihof tell you why he wanted the card check 
done quickly? A. Yes; you have already stated it. 

Q. Because of the Retail Clerks interjecting themselves? 
A. He said because he was opening the store on the 16th 
and that they didn’t want any problems or confusion or 
anything to conflict with the opening of their store. 


Q. All right, and that the Retail Clerks might interject 
themselves, is that right? A. Well, he made some reference 
to that. 


Q. All right, then you suggested this disinterested third 
party, is that correct? A. I did that. 
171 Q. All right, the next day—Well, let me ask you 
this: The next day you signed an agreement at the 
store, is that right? A. I signed an agreement. 

Q. You were directed to appear here by a subpoena, isn’t 
that right? A. True. 

Q. That subpoena directed you to bring anything with 
you? <A. You directed me to bring the original agreement 
of intent. 

Mr. Liebman: May I see it, please? Mark this as 12, 
please. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 12 for identification.) 
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Q. (By Mr. Liebman) I show you what has been marked 
for identification General Counsel’s 12 and ask you if your 
signature appears thereon? A. My signature does. 

Q. How did you sign that? What title did you use? A. 
I used the title of Regional Director. 

Mr. Liebman: I offer this in evidence as General Coun- 
sel’s 12. 

Trial Examiner: Any objection? 
172 Mr. Liebman: Any objection to General Counsel’s 
12? 

Mr. Sheinkman: No objection. 

Mr. Firestone: No objection. 

Trial Examiner: It may be received. 

(Thereupon, the document marked General Counsel’s Ex- 
hibit No. 12 for identification was received in evidence.) 

Trial Examiner: That’s the document you refer to in this 
paragraph I raised the question about? 


Mr. Liebman: Agreement of intent, yes. 


Trial Examiner: All right. 
Q. (By Mr. Liebman) Now, you called Central States in 
Detroit that day, isn’t that right? A. Yes. 


Q. After you signed that agreement who did you talk to 
up there? A.I can’t be too sure about this, but it seems to 
me I talked to Mr. Chaney or Mr. McClow. 

Q. What was the purpose of your call? A. To let them 
know the result of the card check. 

Q. What was their function in this? A. Well, we had dis- 
cussed prior to our card check they providing us with a con- 
tract based on other Miracle Mart stores. 


Q. Why was Central States called in? Is there any 

173 specific reason that Central States was called in? 
A. Yes, the specific reason was that Central States 

Joint Board has an insurance program that we wanted to 
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provide in our contracts with the Miracle Mart store in 
Muncie. 

Q. These retail people then are brought under contract 
with Central States then, is that correct, because of this 
insurance agreement? A. Only for the purpose of the 
insurance. 

Q. Now, you also informed this person with whom you 
spoke in Detroit that a quick signing of the contract was 
necessary because of the presence of the Retail Clerks, isn’t 
that right? A. This is true. 

Q. How did you know that the Clerks were interjecting 
themselves so to speak? A. Well, I knew of their presence 
by the reports I had received from our people organizing. 

Q. Which people? A. Well, I believe that Anna Ice and 
Mildred Denham told me about this. 

Q. All right, then this contract which I believe is in evi- 
dence as General Counsel’s Exhibit 5 was signed in the 
name of the Central States Joint Board, is that right? 
A. That is correct. 

Q. And was signed by Ungar and Breihof in Cleveland? 

A. That’s right. 
175 Q. Mr. Marsella, do any of the membership dues 
that come out of this local go to Kentuckiana? A. 
Membership dues? 

Q. Yes. A. There are no membership dues at this time. 

Q. You have a local here, is that correct? A. Yes, sir. 

Q. These people are not paying dues at this time, is that 
correct? A. They are not. 

Q. All right, one day in the future you hope that they 
will pay dues, is that correct? A. Yes. 

e e e e e e e e e e 
178 Q. (By Mr. Liebman) Where does this dues money 
go? <A. There are no dues money. 


Q. No members here are paying dues? A. There are no 
members paying dues at this time. 
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Q. Were there any at any time? A. None at any time. 
e e e es e e e e 
Cross Examination 
180 Q. (By Mr. Sheinkman) In addition to Ice and 
Denham and Howard were there any other organizers 
in the area. A. I had six or seven or eight at various times. 


Q. Were they employed at the store? A. No, they were 
not. 
181 Q. Did they attempt to sign up any employees? 
A. They signed people in their homes. 


184 Glenna Butler 


a witness called by and on behalf of the General Counsel, 
affirming to tell the truth, the whole truth and nothing but 
the truth, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. Liebman) Will you state your name for the 


record, please? A. Glenna May Butler. 

Q. All right, now there is nothing to be nervous about. 
We are just going to ask you a few questions and it won’t 
take but a very short time. Where do you live? A. Route 
1, Albany, Indiana. 

Q. Have you ever been employed by Miracle Mart here 

in town? A. Yes, I have. 
185 Q. When was this? A. August 14 of ’61. 
Q. You were first employed August 147 A. Yes 

Q. And how long were you there? A. Till September the 
4th. 

Q. For whom did you work? Who was your supervisor 
there? A. Well, I don’t recall the last name because it’s hard 
to remember but her first name was Florence out of Boston. 

Q. What did you sell? A. Cosmetics. 

Q. And the cosmetics department is a leased department, 
was it? A. Yes. 
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Q. What were your hours of work there, Miss Butler? 
A. Well, I started out from—well, see I went in an hour 
early sometimes and a half hour early sometimes and I will 
say 10:00 til 2:00. 

Q. Now, your worked in the store before it actually 
opened for business, didn’t you? A. Yes, sir. 

Q. About one or two days, was it? A. Yes, sir. 

Q. Now, do you remember the hours that you worked be- 

fore the store actually opened for business? A. Well, 
186 I believe I put in a fall day until 5:00, till 5:00 I 
believe. 

Q. What time did you come to work those first few days? 
A. Nine or 9:30. 

Q. Now, I will ask you, do you know a woman named 
Norma Howard? A. I made her acquaintance, yes, sir. 

Q. Who is Norma Howard? A. Well, she was an employee. 

Q. Isee. Okay, did she work the same shift that you did? 
Did she work approximately the same hours that you did? 
A. To my knowledge she did. 

Q. I show you what has been marked as General Coun- 
sel’s Exhibit 11-A and ask you if you ever signed a card of 
that type. A. I don’t remember what it looked lke. 

Q. Who gave you that card to sign? A. Norma Howard. 

Q. And where did you sign that card, do you recall? A. No. 

Q. Was it in the store? A.I believe it was in the store. 


Q. It was in the store. You don’t recall where in the store 
it was, do yout A. No, sir. 
187 Q. Could it have been in the lounge? 
Mr. Sheinkman: I object to that. 

Trial Examiner: It could have been most anywhere. 

Mr. Liebman: Just an attempt to perhaps refresh the 
witness’ recollection. It might have been several places and 
if they were recalled to her mind she might remember just 
where the card was signed. 
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Trial Examiner: Well, I hope you are not going over every 
possible place in the Mart store where it might have been 
signed. 

The Witness: I was only—It could have been at two 
places. 


Q. (By Mr. Liebman) Hither one of two places? A. Yes. 


Q. Which of those two places? A. Well, it could have been 
at the counter or in the lounge. 


Q. Did you have occasion to have any conversations with 
Mrs. Howard? A. Yes, sir. 


Q. Do you recall just about how many you had? A. Well, 
to my knowledge I know I had four. 


Q. Do you remember where these conversations took 
place? A. Well, two were at my counter and the other two 
were in the lounge. 


188 Q. Will you state what you were doing at the 
counter at the time these conversations took place 
there? A. Well, I was working. 


Q. I see. Any you say two conversations took place in 
the lounge, is that correct? A. Yes. 


Q. What were you doing in the lounge at the time? A. 
I was on my break. 


Q. I see. What were these conversations about, what was 
the content of these conversations generally? A. Well, she 
talked about the Union. 


Q. Which Union, do you remember? A. Whatever Union 
she was talking about. 


Q. Did she make any request of you during these con- 
versations? A. Yes. 
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Q. What were those requests, can you tell us? A. She 
asked if I would sign the card. 


es . * s e 


Cross-Examination 
(By Mr. Sheinkman) 


Q. Did all employees have the same break time? 
A. No; no, they didn’t. 

Q. You don’t know whether Norma Howard was on her 
break time when she spoke to you, do you? A. No, sir. 

Q. Before the store opened the employees would have dif- 
ferent break times in different departments, she didn’t work 
in your department, did she? A. No, sir. 

Q. When you were on your break time did you always go 
to the lounge? A. Usually. 


Betty Perry 
a witness called by and on behalf of the General Counsel, 


being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 


Q. (By Mr. Liebman) Mrs. Perry, will you state your 
name for the record, please? A. Betty Perry. 
Q. And where do you live, Mrs. Perry? A. 707 West 
Howard. 
Q. Is that here in Muncie? A. Yes. 
Q. All right. Have you ever been employed by Miracle 
Mart here in Muncie? A. Yes, I was the very first one 
hired there. 
193 Q. And what sort of work did you do for them? 
A. I did the office and courtesy desk. 
Q. Now, the courtesy desk is what sort of an operation? 
A. Well, for refunds, exchange, or anyone that comes in 
the store and wants information. 


Q. Where is it located? A. Well, it’s the first booth that 
you hit when you come in the front door. 

Q. And how long did you work for Miracle Mart? A. July 
17 to about, oh, December 28, I think. 

Q. That’s in 1961? A. Yes, sir. 

Q. Who was your supervisor there? A. Mr. LaVictor. 

Q. The store manager? A. Yes, sir. 

Q. Do you know Mildred Denham? A. Yes. 

Q. And Norma Howard? A. Yes. 

Q. And do you know Anna Ice? A. Yes. 

Q. Who are these three women? A. They were from 

the Amalgamated Union. 
194 Q. Where did they work? A. Under Mr. LaVictor. 
Q. In the store? A. Yes. 

Q. Directing your attention to the time prior to the time 
the store opened for business what were your hours of 
work? A. Oh, it varied. Sometimes I come in from 8:00 to 
5:00 and then sometimes I come in from 9:00 to 6:00. 

Q. I see. Were these women working during the same 
time you were there? A. Yes, sir. 

Q. I show you what has been introduced in evidence as 
General Counsel’s Exhibit 11-A and ask if you ever signed 
a card of this type. A. Yes, sir. 

Q. Who gave you that card to sign? A. Norma Howard. 

Q. Where were you at the time, do you recall? A. Let’s 
see, no, the first time I saw one of those cards was when 
we went to the meeting at the Flamingo after work. 

Q. Where did you sign the card? A. There at the table. 

Q. You signed the card there? A. Yes. 

Q. Did you ever have any conversations with either 
195 Howard, Miss Denham, or Miss Ice at the store? 
A. Yes. 

Q. How many times did you talk to these women? A. Oh, 

two or three different times. 
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Q. I see, and what was the topic of conversation when 
you spoke to these people? A. Joining the Union. 

Q. Which union, do you recall? A. The Amalgamated. 

Q. And do you recall where you were when these con- 
versations took place? A. Well, in the lounge and in the 
restroom and one time at the courtesy desk. 

Q. Do you recall who you spoke to at the courtesy desk? 
A. Well, mainly Norma Howard. 

Q. I see, and what was the topic of conversation? A. If I 
signed the card and just about the Union, joining the Union. 

Q. Did you have an opportunity to notice the amount of 
time any of these women spent in the lounge? A. Yes, I 
did. Mr. LaVictor had me go through and see if anyone 
was in the lounge or at the coke machine and they should 
be working. 

Q. Did you notice any of these women spending 
196 any time in the lounge? A. Yes. 
Q. Who? A. Norma Howard. 

Q. I see. How much time was allowed for breaks? A. 
Fifteen minutes. 

Q. I see. And fifteen minutes at each period? A. Yes, 
one in the morning and one in the afternoon. 

Q. Do you know of your own knowledge whether or not 
Norma Howard spent any more than this fifteen minutes 
at each period in the lounge? A. Yes, sir. 

Q. How much time would you say she spent in the 
lounge? How frequently do you think she visited the 
lounge? A. She was in the lounge more than she was on 
the job. 

Q. What was she doing in the lounge? Did you have an 
occasion to observe any of this? A. She was in the lounge 
and there were cards on the table and she was just sitting 
back there. 

Q. What sort of cards? A. Amalgamated cards. 

Q. Did you ever observe her talking to employees in the 
lounge? A. Yes. 
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Q. Did you ever observe her talking to employees in the 
lounge when she should have been working? 
197 Mr. Sheinkman : I object to the question. 
Mr. Liebman: What grounds? 

Mr. Sheinkman: How do you know when she was sup- 
posed to be working? 

Trial Examiner: I will strike the last part of your ques- 
tion. 

Mr. Liebman: I will withdraw the question. 

Q. (By Mr. Liebman) You say that Mr. LaVictor asked 
you to check these people in the lounge periodically to see 
if they were spending an undue amount of time in there? 
A. Yes, sir. 

Q. Did you ever report to Mr. LaVictor the fact that any 
of these women were spending an unusual amount of time 
in the longe? A. Well, I am not sure. I think I mentioned 
one time abont it but I couldn’t say for sure. 

198 Cross-Examination 
Q. (By Mr. Sheinkman) It’s Mrs. Perry, isn’t it? 
A. Yes. 

Q. I just want to ask you a few questions. Is it your 
testimony that Mrs. Ice and Mrs. Denham approached you 
at your working area and asked you to signacard? A. No, 
they didn’t ask me, not at my working area. 

s e e e e e e e e e 
199 According to your conversation — according to 

your testimony you said you had two or three con- 
versations with Norma Howard concerning the Union, is 
that right? A. Yes, sir. 

Q. One time she spoke to you at the courtesy desk, that 
was your testimony, is that correct? A.I think so. 

Q. Do you recall what day that was? A. It must have 
been early in the month because it was either the last of 
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July or the first of August before the store opened because 
we still didn’t have the counters up. 

Q. Isee. At that time she spoke to you were employees 
generally roaming around the store before the store opened? 

Mr. Karmel: I am going to object to that question. 

Q. (By Mr. Sheinkman) Before the store opened did 
employees work in a fixed area or was there more than one 
area that they were setting up merchandise and ticketing? 
A. Well, before the store opened there was only one par- 
ticular department and that was the Miracle Mart and there 
was only one counter that they worked at and then about 

three weeks after the store did open, I mean before 
200 the store opened the leased departments came in, I 
mean some came in about a week before opening. 

Q. Now, how far was that counter from your desk where 
you worked? A. The counter that they folded merchandise 
and stuff, oh, about like if this was my counter, the courtesy 
desk over by that typewriter. 

Q. About ten feet? A. That’s right. 


Q. Other girls passed you and talked to you during the 
day? A. No, not too much. I mean when we were working 
we were supposed to be working. 

Q. People didn’t talk while they worked? A. Well, yes, 
they came up once in awhile and got their purses. 

Q. Did the girls keep their purses at the courtesy desk? 
A. Yes. 


Q. Did Norma Howard keep her parse at the courtesy 
desk? A. Everyone. 

Q. Do you recall on that day that she spoke to you wheth- 
er she went for her purse or not, do you remember? A. I 
don’t recall. 


e * e e e e e e e e 
202 You weren’t a supervisor? A. No, I wasn’t a 
supervisor. 
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Mr. Sheinkman: If I may be heard on the record 

in light of the witness’ answer notwithstanding your 

204 sustaining the objection we submit that if given an 

opportunity to go into this area we would be able to 

show that this witness was likewise soliciting for the Retail 

Clerks at a time comparable to the period of time involved 

when Norma Howard and supposedly other employees of 
the Amalgamated were soliciting. 


208 Mr. Sheinkman: I would like to offer this in evi- 
dence as Amalgamated Exhibit 5. 

Mr. Karmel : Object. 

Trial Examiner I will sustain the objection. 

Mr. Sheinkman: I would like to make an offer of proof. 
I would like to offer my reasons for requesting that this 
affidavit be introduced in evidence and I although I may be 
anticipating this Tria] Examiner that he may be sustaining 
objections to any questions I would ask with respect there- 


to, I would like to make an offer of proof based on that 
supposition. 


Mr. Liebman: I object to this. 


Mr. Shemkman: My reason for offering this document 
is to show that to this witness’ knowledge if she were 
209 permitted to testify she would testify that there had 
never been any rules in the store to her knowledge 
concerning solicitation to charity, to unions or anything 
like that; that there had been no prohibition in the store 
that the employees were not allowed to see salesmen on 
company time or property or to make collections; she never 
had been given a handbook of any employee instructions 
containing rules and regulations with respect thereto. 


213 Q. All right. You said you went there three times 
a day, when the mail was delivered you went by the 
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lounge, is that correct? A. I went by there several times, 
yes. 

Q. How many times a day would you say you went by 
there, approximately? A. About six or seven times. 

Q. Six or seven times and every time you went by you 
saw Norma Howard in the lounge? A. Not every time but 
most of the time. 

Q. Most of the time? A. Yes. 


Q. How many times a day would you say you saw her 
in the lounge? A. Two or three different times. 

Q. Two or three different times in the lounge? A. Yes. 

Q. Were other employees there? 


A. Well, sometimes I would see her back there by 
herself and maybe she would be back there with one 
or two persons. 


216 Redirect Examination 

Q. (By Mr. Karmel) You testified in response to 
a question of counsel for the General Counsel how you knew, 
as to whether or not you knew Anna Ice, Mildred Denham 
and Norma Howard, and you responded they were from the 
Amalgamated Union. Could you tell me how you knew they 
were from the Amalgamated Union? A. They told every- 
body they were for Amalgamated. 


217 ~=Recross Examination 
Q. (By Mr. Sheinkman) Did they say they were 
from Amalgamated or for Amalgamated? A. For. 
Mr. Sheinkman: Thank you very much. 


Mr. Sheinkman: I would also like to make a mo- 
tion at this time to strike and dismiss paragraph 9 
of the complaint which says as follows: ‘‘Since on or about 
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August 1, 1961 and continuing to date Respondent Unions 
have restrained and coerced, and are restraining and coerc- 
ing the employees of Respondent Employers in the exer- 
cise of the rights guaranteed in Section 7 of the Act 
219 by the following acts and conduct: Respondent Un- 
ions, by the following named officers and agents, on 
or about the dates set opposite their names, threatened em- 
ployees of Respondent Employers that Respondent Unions 
would canse said Respondent Employers to discharge said 
employees unless they joined or assisted Respondent 
Unions’’. 
Trial Examiner: Well, do you have any proof? 
Mr. Liebman: We have no proof to offer on that. 
Trial Examiner: Well, then do you object to striking that 
from the complaint? 
Mr. Liebman: No, we have no objection. 
Trial Examiner: All right, that may be stricken. 
s se s s se se oe id e 
223 Anne Ico 
a witness called by and on behalf of Respondents, being 
first duly sworn, was examined and testified as follows: 
Direct Examination 
Q. (By Mr. Firestone) Will you state your name for the 
record, please? A. Anna Ice. 
Q. Where do you reside? A. 1525 Sale Avenue, Louis- 
ville, Kentucky. 
Q. Now, for the record did you receive a subpoena 
224 to appear at this proceeding? A. I did. 
Q. From whom, please? A. From Mr. Liebman. 


Q. From the General Counsel? A. Yes, sir. 


Q. Were you involved in the organizing campaign of the 
Miracle Mart, Muncie store? A. Yes, sir. 


Q. When did you first arrive in Muncie, Indiana? A. It 
was on Friday, August 4, 1961. 
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Q. Who accompanied you at this time? A. Mr. Walter 
Duggins and Mildred Denham. 

Q. Did you subsequently at some later time make appli- 
cation for employment at Miracle Mart, Muncie? A. Some 
later time, yes, sir. 

Q. When was that? A. I went out on a Monday morning 
at 9:00 o’clock to apply for a job but I didn’t make an appli- 
cation until in the afternoon. 

Q. What happened on Monday morning, August 7th? 
A. Monday morning, August 7th, I went in the store and 
we asked for a job. We asked who was doing the hiring and 
they said Mr. LaVictor. 

Q. Who did you ask? A. Some of the girls that was in 

the store. 
225 Q. All right. A. He told us that they were not 
hiring. 

Q. Mr. LaVictor told you that? A. Yes, so we left. 

Q. At any time that morning did you talk with Mr. Brei- 
hof? A. No, sir. 


Q. Did you meet Mr. Breihof at any time that morning? 
A. No, sir. 


Q. Did you meet him at any time prior to this? A. No, sir. 


Q. Well, what happened after you were told there were no 
jobs available? A. We went home, went to the laundry mat 
and we called Beulah Bates. 


Mr. Karmel: I am sorry. 
Mr. Sheinkman: Beulah Bates. 


A. (Continuing) And we went down town, we told her 
where we was going and we went down town and when we 
came back she was at our motel waiting for us. 


Q. About what time was thatt A. It was around 3:00 
o’clock on Monday afternoon. 
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Mr. Liebman: Can we have this Beulah Bates identified, 
please? ; 
Tria] Examiner: Yes, I think it would be well. 

226 Q. (By Mr. Firestone) Who is she? A. A Union 
organizer, as far as I know. 

Q. For who? A. For the Amalgamated Clothing Workers. 

Q. What time did you return to your hotel room? A. 
Around 3:00 or about that time. 

Q. I believe you stated Mrs. Bates was waiting for you 
at that time? A. Yes. 

Q. What did she tell you at that time? A. She told us if 
we could be out to Miracle Mart by 3:00 or a little after we 
might be able to get a job. 

Q. Did she tell you how she knew this? A. No, sir. 

Q. Did you go out to the store? A. Yes. 

Q. Who was with you? A. Mrs. Bates, Mildred Denham 
and myself. 

Q. Who did you see at the store? A. We seen Mr. La- 
Victor. 

Q. You remembered him from that morning? A. Yes, sir. 

Q. What happened at that time? A. Well, we asked him 
for a job, if he was hiring, and he said, ‘‘Well do you 

want to go to work now or come back in the 
227 =morning?”’ So I said, ‘‘Well, being we are here why 
not just go ahead and work now.’’ 

Q. Let me backtrack for a minute. Addressing yourself 
to the meeting or the time you went in the store in the morn- 
ing did you at any time leave your name with Mr. LaVictor? 
A. No, sir. 

Q. Did you mention your name at all? A. No, sir. 

Q. Did he call you by name? A. No, sir. 

Q. Now, in the afternoon did you mention your name? 
A. No, sir. 

Q. Did he mention your name? A. No, sir. 

Q. Did you fill out an application? A. Not at that time, 
no, sir. 

Q. When did you make application? A. He gave us the 
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application, he gave us our Social Security forms and tax 
forms and he told us to fill them out then but we could fill 
out our application at home and bring it back the next morn- 
ing. That’s what we did. 

Q. This was after he told you you were hired? <A. After 
he asked us if we wanted to go to work that afternoon or 
come back in the morning. 

Q. To the best of your knowledge he didn’t know 
228 whoyouwere? A. No, sir. 

Q. Were any other employees hired in the after- 
noon? A. Yes, sir. 

Q. Were any other employees hired at the same time you 
were? A. At the same time there was two more ladies at 
the courtesy desk filling out their W-2 forms or probably 
applications, I don’t know. 

Q. Had you ever been told that your jobs were guaran- 
teed? <A. No, sir. 

Mr. Karmel: I will object to that question. 

Trial Examiner: I will sustain the objection. 

Mr. Liebman: Move to strike the answer, please. 

Trial Examiner: It may be stricken. 

Q. (By Mr. Firestone) You went to work that evening of 
the 7th, is that correct? A. Yes. 

Q. Or was it immediately that you went to work? A. We 
went to work around 3:00 in the afternoon and worked until 
9:00 Monday night on the 7th. 

Q. When was the first time you signed up application 
cards on behalf of the Amalgamated? A. Tuesday noon. 

Q. You did not sign any cards that Monday? A. No, 

sir. 
229 Q. :Where did you sign up these people? A. There 
was six of us girls went out for lunch about a half a 
mile from the store and we signed the cards at the res- 
taurant. 

Q. This was on the following Tuesday? A. On the follow- 

ing Tuesday at noon. 
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Q. Did you sign up other employees? A. Not that day, 
no, sir. 

Q. Did you sign up any employees subsequent to that 
time? A. Yes, sir. 

Q. Where? A. On my lunch hour, as I was coming to 
work in the morning, on my break and sometimes after I 
had punched out or I had signed out. 

Q. You say you signed out. Was there a time clock in 
the store? A. No, sir. 

Q. There was not? <A. No, sir. 

Q. When did you leave the store? When was your last 
date of employment? A. Last date of employment was 
August 16th. 

Q. Was there a time clock in the store to the best of your 

knowledge then? <A. Yes, sir. 
230 Q. When was it put in? A. It was put—The first 
time we started punching timecards was on a Mon- 
day. That would have been August 14. 

Q. I believe you heard the testimony of Mrs. Betty Perry, 
did you not? A. Yes, sir. 

Q. You heard her testify that you—Strike that. Did 
Mrs. Perry attend the meeting that you attended at the 
Flamingo? A. Yes, she did. 

Q. Did you talk about the Union at that time? A. Yes, 
sir. 

Q. Did she request a card from you? A. Not from me, 
sir. 

Q. Who did she request a card from? A. Beulah Bates. 

Q. Did she request that card? A. Yes, she did. 

Q. Inyour presence? A. Yes, she did. 

Q. Did any supervisor ever speak to you concerning the 
Union? A. No. sir. 

Q. Did you ever speak to Mr. Breihof after the 
231 7thwhenyouwere hired? A. No, sir. 

Q. Did you ever speak with Mr. LaVictor? A. Oh, 
on just concerning work. 
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Q. Did any supervisor ever see you signing up employees 
to the best of your knowledge? 

Mr. Karmel: Objection. 

Tria] Examiner: I will sustain it. 

Q. (By Mr. Firestone) Were you acquainted with 
Norma Howard? <A. Not before I came to Muncie. 

Q. When you came to Muncie was Norma Howard pres- 
ently working? A. To my knowledge she wasn’t. 

Q. She was not. When did you come to Muncie again? 
A. Icame to Muncie August 4, 1961. 

Q. You say she wasn’t working to the best of your 
knowledge? A. To the best of my knowledge she was not 
working. 

Q. How do you know that? A. We met her on August 4 
and we had dinner together that night, then she said she 
was laid off. 

Mr. Karmel: I am going to object. I will withdraw the 
objection. 

Trial Examiner: All right. 

A. (Continuing) She was laid off due to lack of 
232 merchandise and she was waiting to be called back. 
Q. That was on Friday? A. That was Friday. 

Q. Did you meet with Mrs. Howard on Saturday? A. 
I did. 

Q. Was she working? A. No, she wasn’t to my knowledge. 

Q. This was during the day you met with her? A. Yes, 
it was. 

Q. Did you meet with her at all on Sunday? A. Yes, we 
did. 

Q. Was she working? A. No, she was not. 

Q. Was she in the store on Monday? A. Yes, she was. 

Q. She was back working? A. Yes, sir. 


Cross Examination 
Q. (By Mr. Liebman) Mrs. Ice, you stated that you signed 
employees up outside of working hours, on break 
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time and lunch hours and the like, is that correct? 
233 =A. Yes, sir. 

Q. Did you ever have any discussions with any 
employees where the cards were not mentioned during 
working hours? A. Not about the Union, sir. I would talk 
to them otherwise but not about the Union. 

Q. Isee. You had engaged in absolutely no conversations 
on the job then concerning the Union, is that right? A. 
No, sir. 

Q. All right. Now, how long were the break periods? 
A. Fifteen minutes. 

Q. Now, you had a fifteen minute break in the morning 
and one in the afternoon, is that right? A. Yes, sir. 

Q. And how many employees did you get to sign cards? 
A. I don’t know, I will say around twenty, twenty-five or 
so, I don’t know. 

Q. And all this was done during break time and on your 
half hour lunch? A. And in the morning as I would go to 
work I would catch them as they were going in the store. 


234 Further Cross Examination 
Q. (By Mr. Karmel) Mrs. Ice? A. Yes. 
Q. Mrs. Ice, do you hold any office in the Amalga- 
mated Clothing Workers Union? A. Yes, sir. 
Q. Would you tell us what it is, please? A. President. 


Q. President of what? A. Amalgamated Clothing Work- 
ers, Local 795. 


Q. And where is that located? A. Arlan’s, Louisville, 
Kentucky. 


Q. Did you hold such office in August, 19617 A. Yes, 
sir. 
235 Q. Are you presently employed? A. Yes, sir. 
Q. And where? A. Arlan’s Department Store. 


Q. When did you leave the store, the Miracle Mart store 
in Muncie? A. August 16 at 12:00 o’clock. 
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Q. August 16. Did you return at that time to your em- 
ployment at Arlan’s Department Store in Louisville, Ken- 
tucky? A. Yes, sir, on August 17th. 

Q. You did fill out an application, did you not? A. Yes, sir. 

Q. Was there any question in the application about your 
home address? A. Yes. 

Q. How did you fill that out? A. Well, I didn’t give my 
right address, my address was Indianapolis, Indiana. 

Q. Were there any other answers in the form that you 
falsely completed? 

Mr. Sheinkman: Object to that characterization. 

Trial Examiner: All right, I will sustain the objection. 

Mr. Karmel: Well, what word should I use, errone- 

ous? 
236 Mr. Sheinkman: You know what words to use. 

Q. (By Mr. Karmel) Were there any other an- 
swers in the application that you incorrectly gave? A. To 
my knowledge I don’t know exactly what I put on my appli- 
cation. I believe I just put housewife, I am not too sure. 

Q. Now, all that you know about Mrs. Howard’s employ- 
ment on August 4 through the following Monday is what 
she told you, isn’t that right? A. Yes, sir. 

Q. Do you know whether prior to the Sunday in question 
Mrs. Howard had worked on Sunday? Was Sunday a day 
of work for Mrs. Howard? A. Sir, I do not know. 

Q. Now, I understood that you went up to Mr. LaVictor 
the first time on August 4 early in the morning, you just 
walked up to him with another woman, is that correct? 
A. Yes, sir. We had asked some girls in the store who he 
was, who did the hiring? 

Q. You went to Mr. LaVictor, you were accompanied by 
another woman? A. Yes, sir. 

Q. That was Mildred Denham? A. Yes, sir. 

237 Q. Then some girl pointed—some of the girls point- 
ed Mr. LaVictor out to you? <A. Yes, sir. 

Q. You approached him. Who did the speaking? <A. Sir, 
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I can’t answer that question because I don’t know if it was 
me or Mildred, I do not know. 

Q. You don’t remember? A. I do not remember. Prob- 
ably both of us. 

Q. But you do remember that you did not introduce your- 
self? A. That’s right, sir. 

Q. And Mildred did not introduce herself? A. That’s 
right, sir. 

Q. What did you say? A. We just asked if he was doing 
any hiring? 

Q. And what did he say? A. He said not at that time, 
there will be an ad in the paper and watch for that ad and 
come back. 

Q. Do you know whether there was an ad in that day? 
A. No, sir. 

Q. Was that the end of the conversation? A. Yes, sir. 

Q. Did you ask him for an application at that time? A. 
No, sir. 

Q. All right. Now, you returned in the afternoon 
238 and again with Mildred Denham? A. Yes, sir. 

Q. And you sought out Mr. LaVictor again? A. 
Yes, sir. 

Q. All right. Now, who did the speaking, your or Mildred 
Denham, who first spoke? A. I believe I did in the afternoon. 

Q. Now, I understand from your testimony that Mr. La- 
Victor told you that you were hired and then gave you an 
application? A. Yes, sir; he asked us if we wanted to go to 
work that afternoon or come back the next morning. 

Q. And you replied as long as you were there you may as 
well go to work at that time? A. Yes, sir. 

Q. And up to that point I understand that Mr. LaVictor 
did not know who you were? A. No, sir, to my knowledge. 

Q. To your knowledge? A. Yes, sir. 

Q. And up to that point I understand that Mr. LaVictor 
did not know who Mildred Denham was? A. That’s right, sir. 

Q. And up to that point Mr. LaVictor never even asked 
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you if you had any experience? A. No, sir. 
239 Q. Never asked you your qualifications? A. No, sir. 
Q. Never discussed with you starting rate? A. 
No, sir. 

Q. And you never asked him? A. No, sir. 

Q. Never asked you anything about yourself? A. No, sir. 

Q. But he just told you you were hired? A. Yes, sir. He 
didn’t say hired, he said, ‘‘Do you want to go to work?”’ 

Q. All right. And then you said you may as well go to 
work because you are here right now? A. Yes. 

Q. And that was the end of the conversation? A. End of 
the conversation. 

Q. And you went to work? A. Yes, sir. 

Q. Well, what did you do? A. Well, we signed our tax 
forms, Social Security, so then he took us over and put us 
at a table—it wasn’t a table, it was just boxes they were 
working on marking merchandise and checking in merchan- 
dise. 


Q. Did he give you your assignment after you filled out 
the forms? A. After we filled out the tax form and 
240 Social Security number. 


Q. All right. Now, during any of this conversation 
did he tell you what you were going to do in the store before 
he gave you the form? A. No, sir. 

Q. He never told you? A. No, sir. 

Q. And you never asked him? A. No, sir. 

Q. And you never spoke to Mr. Breihof that day? A. No, 
sir. 

Q. And to your knowledge or at least when she was in 
your presence Mildred Denham never spoke to Mr. Breihof? 
A. No, sir, not in my presence. 

Q. Not in your presence. And in your presence did Mil- 
dred Denham ever—was Mildred Denham questioned by Mr. 
LaVictor about past experience? A. No, sir. 
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Q. Did he ask Mildred Denham her name? A. No, sir. 


e se es e e a e e es e 


244 Redirect Examination 
Q. (By Mr. Firestone) I believe you stated on 
cross-examination that you put down as your address on 
the application Indianapolis? A. I believe that’s right, sir. 
Q. Can you tell me why you put that down? 


e e e e e a e e e e 
245 A. Well, we thought if we would put down a different 
address we wouldn’t be so well known and people 
would wonder why we came all the way from Louisville to 
here to get a job, that’s the only reason. No specific reason. 
Q. In other words, to enable you to be hired? A. Yes, that’s 
right. 

Q. Now, addressing yourself to August 5 and 6, Saturday 
and Sunday, what hours during the day were you with 
Norma Howard? A. Well, I know we was with her from 2:00 
o’clock on? 

Q. On Saturday? A. On Saturday. 

Q. How about on Sunday? A. On Sunday we just was 
with her and had lunch and by 3:00 o’clock we was away 
from each other and then we didn’t see her any more until 
Monday morning. 

247 Mildred Denham 
a witness called by and on behalf of Respondents, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. Firestone) Would you state your name for the 
record, please? A. Mildred Denham. 

Q. And where do you presently reside? A. 1631 Long- 
view, Louisville, Kentucky. 
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Q. Did you receive a subpoena to appear at this proceed- 
ing? A.I did. 

Q. Who was the subpoena from? A. Mr. Liebman. 

Q. Were you involved in the organizing campaign 
248 at Miracle Mart, Muncie store? A. Yes, sir. 
Q. What date did you arrive? A. August 4, ’61. 

Q. Who came with you? A. Wally Duggins and Anna Ice. 

Q. Were you subsequently hired at the Miracle Mart, 
Muncie store? A. Monday afternoon. 

Q. Was that the first time that you were at the store? 
A. No, sir. 

Q. When was the first time you were at the Miracle Mart, 
Muncie store? A. Around 9:00 o’clock Monday morning. 

Q. What happened at that time? A. We went in the store 
and stopped one of the girls and asked them who did the 
hiring and she said, ‘‘Mr. LaVictor,’’ and pointed him out 
and we applied for a job. He told us he wasn’t hiring, that 
there would be an ad in the paper, for us to watch. We 
thanked him and walked away. 

Q. At any time during this conversation did you leave 
your name? A. No, sir. 

Q. Were you asked your name by Mr. LaVictor? A. No, 
sir. 

Q. At any time during your meeting at the Miracle 
249 Mart in the morning did you meet Mr. Breihof? 
A. No, sir. 

Q. What happened after you left? A. We went down to 
the little corner grocery and called Miss Beulah Bates and 
told her we didn’t get the job and told her we were coming 
home and we went to the laundry mat and called her again 
and told her we were going down town and when we arrived 
back from town she was waiting for us. 


Q. Where? <A. At the Conn’s Motel. 


Q. What did she tell yout A. She said she could get us 
out around 3:00, that we might get a job. 
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Q. Did she say how she knew this? <A. No, sir. 

Q. Did you go to the store? A. Yes, sir. 

Q. What happened then? A. Well, we knew Mr. LaVictor 
by sight then and we went directly to him and told him we 
would like to have a job. 

a e e se es e e e o e 
251 Q. Now, directing yourself to Mrs. Ice’s testimony, 
to the best of your knowledge did those events occur? 
A. Yes, sir. 
Q. And would you testify to that effect? A. Yes, sir. 


es es * es = oe s e e 
Q. Did you sign up any employees on working time? A. 
No, sir. 


253 Cross Examination 

Q. (By Mr. Liebman) Mrs. Denham, when did you 
first—when were you first contacted by the Union about 
your trip up to Muncie? A. The latter part of July. 


Q. The latter part of July? A. First of August, I don’t 
remember the date. 
Q. You don’t remember the date? A. No. 
Q. How long before the actual trip did you know of this? 
A. Oh—— 
Mr. Sheinkman: Know of what? 
Mr. Liebman: Know of the trip, how long in advance had 
she been preparing for the trip. 
Q. (By Mr. Liebman) When were you contacted? A. 
Well, it must have been about probably a week, some- 
254 where around there. 
Q. A week. With whom did you have contact? A. 
Well, I understand that Mr. Duggins talked to Anna Ice 
our president at a meeting and he wanted her to come up. 
She asked him if I could also come because she didn’t want 
to come alone. 
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Trial Examiner: Well, is there any—Perhaps we can dis- 
pose of this issue on cross-examination. Is there any ques- 
tion that the Union assumed full responsibility for these 
three individuals coming up to try to get employment? 

Mr. Sheinkman: No. 


Trial Examiner: It becomes a moral and ethical 

matter which we are not concerned with in this case. 

The only issue here is whether there was collusion between 

the company and the Union in permitting these people to 

come. Now, certainly you are not making any claim that a 

Union who gets experienced Union people from out of town 
to try to come in to organize is an unfair labor practice. 

Mr. Liebman: No. 


e e ° e e e e e e 
Q. Didn’t you say that you were present at a 
luncheon meeting? A. We went on lunch hour on 
Tuesday. 
Q. On Tuesday at the Flamingo Restaurant? A. No, sir. 
Q. At another restaurant? A. Yes, on down. 
e e e e e e e e © 
Q. I see. When was the decision made to go over 
there? A. Well, some of the girls—We had to go for 
lunch or get just a sandwich off of a wagon that came out 
and some of the girls said they served good fried chicken— 
I don’t know who it was—so we went out for lunch. 
Q. Where did these people work, this Joyce and Maxine 
and Patsy? A. They worked at Miracle Mart. 
Q. Where in relation to where you worked? A. Well, we 
were all maybe a group here and maybe a group over there. 
Q. Two groups? A. Well, there is a lot of groups scat- 
tered out all over the store. 
Q. How did you contact these people then? You say these 
people worked in various parts throughout the store, how 
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did you contact these people to go to this restaurant for 
lunch? A. Well, say we had three boxes here to finish and 
then we would move over and help maybe three boxes over 
here. That was our job to count and mark merchan- 
259 dise, so we would move the next group and then we 
would go with another until we got it fmished. 


Q. And as you contacted each one of these women you 
say, ‘‘Let’s go to the Flamingo for lunch’? A. No, sir, we 
didn’t go to the Flamingo for lunch. 


Mr. Sheinkman: Objection, she didn’t say Flamingo. 


Q. (By Mr. Liebman) I am sorry. “‘Let’s go to ‘‘X’’ Res- 
taurant for lunch’? A. Well, Patsy and Maxine were good 
friends and they had the car and we worked with them, they 
trained us so when they wanted to go out for lunch they 
asked us to go with them. 


Q. What about Joyce and these other people? A. Well, 
they were friends of theirs. 


Q. You all went out to lunch with them? A. Yes. 

Q. Was anything said about the Union at that time? A. 
Well, it was brought up at lunch time around the table. 

Q. It wasn’t brought up before lunch A. No, sir. 

Q. Did you fill out an application also? A. At home, yes. 


Q. And you gave a false address also? A. I gave my 
sister’s address. It was formerly my address. I lived in 
Indianapolis for two years. 


260 Q. How long ago? A. Well, I came back to Louis- 
ville in ’59, 60, somewhere along there. 


Q. But it wasn’t your address at the time? A. At the 
time, no. 


Further Cross-Examination 
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Q. (By Mr. Karmel) I don’t know if this was asked of 
you, Mrs. Denham, is that right? <A. Yes. 

Q. How many cards approximately did you obtain? A. I 
don’t know, sir, because a lot of people take them home with 
them and return them the next day so I just don’t have any 
idea of how many. 

Q. You have direct knowledge that some people signed 


when you requested them to, is that right? A. 
261 = =Yes. 
Q. How many do you know of your direct knowl- 
edge signed because of your request? A. Yes, some did. 


Q. Approximately how many? A. Oh, I was only there 
five days, I would say eight or ten. 


Q. Approximately how many people did you talk to? A. 
I don’t remember. 


Q. More than eight or ten? A. We didn’t have a whole 
lot of time. 


Q. I understand that. A. I don’t know because we were 
only one department. 


Q. You mean you talked only to the people in your depart- 
ment? A. That we knew, yes, sir. 
Q. And what department was that? A. That was for 
Miracle Mart. 
Q. Miracle Mart department? A. Yes, sir. 
Q. None of the employees gave you dues money at the 
time they signed up? A. No, sir. 
Q. You didn’t ask any of them for it? A. No, sir. 
262 Q. Did any of them ask you about dues? A. No, sir. 
Q. Any of them ask you about initiation fees? A. 
There wasn’t too much brought up on that subject. 


Q. Well, when you say too much, was something brought 
up? A. Well, I think most everyone recognizes the Union 
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knows that if you sign a card before the Union goes in there 
is no initiation fee. 
263 Q. Now, you did not meet Mr. Breihof at all on 
August 4, on the August 4 date, is that correct? I 
am sorry, August 7 was the date you went to the store. 
A. No, sir. 
Q. You did not meet Mr. Breihof? A. No, sir. 
Q. You did not see him in the store that day? A. He 
could have been there, I don’t know. 
Q. Do you know Mr. Breihof other than having seen him 
in this hearing? A. No. 
264 Q. Did you at any time during the conversation 
with Mr. LaVictor prior to his giving you the appli- 
cation state your name? A. No, sir. 
Q. Did he ever ask you your name? A. No, sir. 


Q. Did he ever ask you about any previous experience you 
may have had? A. No, sir. 


Q. Did he tell you what job you would have in the store? 
A. No, sir. 
265 Q. How long did this second conversation with Mr. 
LaVictor take before handing you the application? 
A. A couple minutes. 
Q. A couple of minutes? A. Or a minute, something, a 
very short time. 
Q. After you were hired, after you had this conversation 
about starting work, when you wanted to start, did he ask 
you your name? A. No, sir. 


Q. Did you tell him your name? A. No, sir. 


Q. At any time while you had been employed there did 
you ever tell Mr. LaVictor your name? A. No, sir. 
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Q. At any time when you were employed there did he 
ever ask you your name? A. No, sir. 
Redirect Examination 
Q. (By Mr. Firestone) Why did you put a different ad- 
dress on your application? A. Because we were 160 miles 
from home and we thought maybe—that was Anna’s 
266 and my own idea—that they might not hire us. 
Q. You wanted to be hired? A. We wanted to be 
hired, yes, on our own. 
Q. Were you ever told that you were guaranteed a job? 
A. No, sir. 
Mr. Karmel: Objection. 
Trial Examiner: Well, I will sustain the objection. 
Q. (By Mr. Firestone) All right, did you return your ap- 
plication into the office the next day? A. Next morning, 
yes, sir. 


Beulah Bates 
© witness called by and on behalf of the Respondents, be- 
ing first duly sworn, was examined and testified as follows: 
Direct Examination 
By Mr. Firestone: 


Q. When did you first come on the scene at Mun- 
ciet A. The last week of july and the first week of 
August. 
Q. 1961? A. 1961. 


Q. When was the first time you met Norma Howard? A. 
That evening. 
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Q. Do you know whether or not she was working in the 
store at that time? 


269 A. She said she was. 
Q. She said she was working. Do you know if she 
was laid off later that week? A. Yes, sir. 


Q. How do you know that? A. On Wednesday or Thurs- 
day because she was with me all the time. 
Q. She was with you when? A. During the day. 


Q. On what dates, please, or what days? A. The third, 
fourth, fifth and sixth. 


270 Q. Did you receive a call from Norma Howard on 
Monday, August 7? A. Yes. 

Mr. Karmel: I am going to object. 

Trial Examiner: Well, it would only be material to show 
some later action that she may or may not have taken. She 
can’t testify as to the truth of what Howard may have told 
her. 

Mr. Firestone: If I may make an offer of proof? 


Trial Examiner: Well, if you are only offering it 
271 ~+‘to show she got a call, after that call she took cer- 
tain action which she can testify about, all right. 


Mr. Firestone: That’s correct. 


Trial Examiner: Well, all right. 


Q. (By Mr. Firestone) Did you receive a call at that time? 
A. Yes, sir. 


Q. What did you say? 

Mr. Karmel: Objection. 

Trial Examiner: No, I will permit it. 

Q. (By Mr. Firestone) What did she say? A. She told me 
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that the merchandise had came in and if they would come 
out they might get hired. 

* ° e e . e e 
272 Thomas Marselia 


a witness recalled and on behalf of the Respondents, hav- 
ing previously been sworn, was examined and testified as 
follow: 


Direct Examination 
Q. (By Mr. Sheinkman) Mr. Marsella, you were in the 


room yesterday when Mr. Breihof testified, is that correct? 
A. Yes, I was. 

Q. You heard him testify that he met you and Mr. Ungar 

at the beginning of August at the Holiday Inn Motel? 
273—COA.. Yes. 


Q. Did you attend such a meeting with Mr. Breihof 
and Mr. Ungar? <A. I did not. 


Q. Did you ever make any arrangement with Mr. Breihof 
to hire any employees? A. I did not. 


99 


General Counsel’s Exhibit No. 2 
AGREEMENT 


Tus AGREEMENT, made and entered into this 10th day 
of November, 1960, A.D. by and between Miracle Mart, Inc. 
& Concessionaires of Fort Wayne, Indiana, hereinafter 
called the ‘‘Employer’’, and the Retail Clerks Union Local 
No. 10, affiliated with the Retail Clerks International Asso- 
ciation, AFL-CIO, hereinafter called the ‘‘Union’’. 


WIrnESssETH : 


It is mutually agreed and understood by and between the 
parties hereto as follows: 


Asgticte I 


Secrion 1. This agreement and the terms and condi- 
tions thereof shall apply to employees presently employed 
and those employees hired in the future in stores now or 
hereafter owned and/or operated by the Employer in the 
65 mile area of Fort Wayne, Indiana. 


Section 2. The Union is recognized as the sole and 
exclusive bargaining agent for all full time and part time 
employees including office and non-selling personnel of 
Miracle Mart, Inc., and all full time and part time em- 
ployees of leased departments but excluding seasonal em- 
ployees, managers and assistant managers of leased de- 
partments, professional employees, guards, office manager 
and supervisors as provided in a certification of the Na- 
tional Labor Relations Board dated November 10, 1960. 


Section 3. The Union listed herein shall be the sole 
bargaining agent for the employees covered by this Agree- 
ment, and this Agreement is entered into as a result of 
collective bargaining with said Union in respect to wages, 
hours, working conditions. The employer further agrees 
not to enter into other Agreements with any other labor 
organization during the life of this Agreement with respect 
to the employees covered herein. 
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Sectiox 4. It shall be the duty of the Employer to in- 
form all new employees of this Agreement, its terms and 
conditions. The Employer shall advise the Union of the 
names of those employees who have completed the thirty 
(30) day probationary period; likewise, the Union shall be 
notified at once of the severance of employment of any 
employee. 


Sectiox 5. The duly authorized representative of the 
Union may enter the premises of the Employer at any rea- 
sonable time to confer with its members provided that they 
shall not interfere with the transaction of business. 


Secriox 6. Acexcy SHop—The parties hereto fully rec- 
ognize that there exists in the State of Indiana a ‘‘Right- 
To-Work”’ Law. 


Employees have the right to join the Union but shall 
not be required to do so as a condition of employment. The 
Union is required to represent all of the employees in the 
bargaining unit fairly and equaliy without discrimination 
whether or not the employee is a member of the Union. The 
terms of this Agreement are applicable to all employees in 
the bargaining unit, members and non-members. The par- 
ties agree that it is therefore just and proper that each 
employee, for whom the Union must negotiate under this 
Agreement, assume his fair share of the cost of administer- 
ing the Agreement by the Union which has been designated 
as the exclusive bargaining representative of all the em- 
ployees. 


In accordance with these principals, all employees, as a 
condition of continued employment, shall pay to the Union 
an amount of money equal to the Union’s regular and usual 
initiation fees and its regular and usual dues. Such pay- 
ment shall be required of all employees on the thirty-first 
(31) day following the effective or execution date of this 
Agreement, whichever is later; employees hired after the 
effective or execution date of this Agreement shall be re- 
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quired as a condition of employment to make such pay- 
ments on the thirty-first (31) day following the beginning 
of their employment. This section shall not be binding in 
the event the Indiana Supreme Court holds the Agency 
Shop to be unlawful. 


Should the laws of the State of Indiana be changed 
either by act of the Legislature or construed by the Su- 
preme Court of the United States, to permit doing so, 
then it is agreed that this entire section be changed to pro- 
vide that the Union Shop is in effect as provided by the 
Taft-Hartley Act. 


The aforesaid sum shall be payable on or before the 
first (1st) day of each month. Other than the payment of 
this sum, the employees shall be under no further financial 
obligation or requirements. 


In consideration of the Company’s entering into the 
above Agency Shop Agreement, the Union hereby agrees 
to indemnify the Company and hold it harmless from any 
and all claims, liabilities or costs of the Company which 
arise out of the entering into or enforcement of this 
Agency Shop Agreement. 


It is also mutually agreed and understood that in the 
event that a final decision of the Indiana Appelate or 
Supreme Court or a decision or ruling of the N.L.R.B. 
renders a clause like the above Agency Shop Clause unlaw- 
ful, said Agency Shop Clause shall be null and void and of 
no force and effect from and after the date of said decision 
or ruling. 


The Local Union, party to this Agreement, will agree 
to indemnify the Company as set forth provided that any 
adverse decision or ruling by the Indiana State Supreme 
Court or the N.L.R.B. is upheld by the United States Su- 
preme Court and provided further that the Local Union 
will not be liable for such indemnification if the Company, 
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party to this Agreement agrees to an Agency Shop Clause 
with any other labor organization that does not similarily 
indemnify the Company. 

For existing employees, such payment shall start thirty- 
one (31) days following date of execution of this Agree- 
ment and for new employees the payment shall start thirty- 
one (31) days following date of employment. 


Sgcriox 7. Extras shall be paid for their full schedule 
on any occasion they are called or put to work, except on 
emergency occasions when they may be called in later in 
the day as a replacement due to unexpected absence of an 
employee but in such cases they shall be paid for not less 
than four (4) hours work. 


Secriox 8 The Employer agrees to pay into the Union 
for dues and initiation fees of the employees not later than 
the (1st) first day of each month for the current month. 
Such dues and initiation fees shall be deducted from the 
wages of such employees by the Employer. The Union shall 


furnish signed deduction slips by the employees authorizing 
such deductions. 


Agticte II 


Secriox 1. New Employees Wage Rates, Miracle Mart, 
and Concessionaires : 

Starting rate per hour first six months ......... $1.00 

Six months to one year per hour 

One year to eighteen months per hour 

Eighteen months to twenty-four months per hour 1.15 

Twenty-four months to thirty months per hour .. 1.20 

Thirty months to thirty-six months per hour .... 1.25 


Employees hired prior to November 10, 1960 shall re- 
ceive an increase of .10 per hour effective January 17, 1961 
and an additional increase of .05 per hour effective July 17, 
1961 with .05 per hour retroactive pay to November 10, 
1960. 


These employees shall continue to receive .10 per hour 
above the contract rate. 

Section 2. All commissions, bonuses and P.M.’s al- 
lowed or paid by the manufacturers, wholesalers and dis- 
tributors to Miracle Mart, Inc., or to any concessionaire 
shall be paid to the employees in their respective depart- 
ments at the end of each work week. 


Secrion 3. The hourly rate of pay of the present em- 
ployees covered by this Agreement shall not be decreased 
during the life hereof. 


Section 4. The basic work week shall consist of forty 
(40) hours to be worked in six (6) days per week. Any 
hours worked above the forty (40) hours per week, or 
seven (7) hours in one day, shall be paid for at the rate 
of time and one-half (114). Split shifts in any one day shall 
not be permitted. Any employee required to work more 
than six (6) days in any seven (7) day week shall be com- 
pensated for at the rate of time and one-half (1%) for the 
seventh (7) day. If any employee receives overtime dur- 
ing any week, such additional pay will be considered over- 
time pay and shall not be used to pyramid his or her salary. 
Extra hours, days, shifts or holidays worked shall be taken 
into account only once for the purpose of determining the 
amount of overtime to which the Employee shall become 
entitled to receive as otherwise herein set forth, and in no 
event shall the employee be entitled to receive more than 
one (1) overtime payment for any such additional hours, 
days, shifts, or holidays worked. Employees working on 
Sundays and legal holidays shall be paid at the rate of 
time and one-half (114). All Sundays, legal holidays and 
overtime work which may become available shall be offered 
first to employees with the longest seniority. Should the 
employee with the longest seniority be unable to accept 
Sunday, legal holidays and overtime work, the employee 
with the next longest seniority shall be next in line to ac- 
cept or reject such overtime work as may be available. 
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Asticte ITI 


Secriox 1. The Employer agrees that this contract may 
be reopened for the purpose of adjusting such increases 
as may be necessary by reason of increased costs covering 
the group insurance contract; such reopening shall be after 
ten (10) days notice and shall be confined to reopening 
November 10, 1961, and a reopening to November 10, 1962, 
and each subsequent year. 


Astictz IV 


Secriox 1. The vacation period for the employees cov- 
ered by this Agreement shall be from March Ist to Septem- 
ber 30th, and if at any time during such vacation period 
an employee shall be continuously in the employ of the 
Employer in excess of one (1) year, he shall receive one 
(1) week’s vacation with pay; in excess of two (2) years, 
he shall receive two (2) week’s vacation with pay. Vaca- 
tions shall be scheduled by the Employer, giving due re- 
gard to the employee’s seniority and convenience, but not 
so as to interfere with the operation of the Employer’s 
business. The employee to receive vacation or vacation pay 
shall be in the employ of the Employer at the commencement 
of the scheduled vacation period, except that, where the em- 
ployee leaves the service of the Employer at any time after 
six (6) months from the date of his last vacation for any 
reason other than discharge for cause, then he shall be paid 
one-half (14) of his vacation compensation at the time 
of leaving, if he has not already received a vacation with 
pay for the period involved. Vacations will not be post- 
poned and allowed to accumulate from year to year. If 
the Employer requests an employee to forgo his vacation 
or the employee is granted permission to forgo his vaca- 
tion he shall be paid therefore, at the date of commencement 
of his scheduled vacation period. 


Section 2. The Employer shall practice the principle 
of seniority within departments in laying off and recalling 
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employees but nothing in this Agreement shall prevent or 
limit the Employer within his discretion from advancing, 
promoting, or increasing the pay of or otherwise compen- 
sating any employee by reason of merit or special ability. 


Section 3. There shall be four (4+) Stewards in each 
store, one steward from Miracle Mart, Inc. and one stew- 
ard from the concessions in each shift. Stewards shall have 
top seniority in Miracle Mart and Concessions. 


Section 4. Except as provided in (a) hereof, an em- 
ployee shall be considered as having quit and he shall 
cease to have seniority and his name shall be removed 
from the seniority list in the event: 

(1) He is discharged and not reinstated. 

(2) He quits. 

(3) He exceeds a leave of absence. 

(4) He remains from the payroll of the Employer for 

a period of one (1) year. 

(5) He fails to report back to work on the day follow- 

ing notification by registered mail or telegram. 

(6) He is absent from work three (3) days. 


An employee’s name shall not be removed from the sen- 
iority list in the cases specified in (c), (e), and (f) of this 
section, if his absence from work is on account of actual 
sickness or accident or other causes beyond his control, 
provided the Manager of the store where he is employed 
is notified by such effect and furnished satisfactory proof, 
thereof, within three (3) days from the time that his 
absence from work begins. 


Section 5. All employees after six (6) months length 
of service with the Company are entitled to leave of ab- 
sence in cases of protracted illness. The Employees must 
notify the Company and the Union within the first three 
(3) days of such absence whenever possible. Such leave 
of absence will be granted for ninety (90) days period. If 


106 


the employee requires more than ninety (90) days, he must 
re-apply for an additional ninety (90) days. During the 
time the employee is on leave of absence, he will not lose 
his seniority. When the employee returns to work, he will 
be placed m the department he left if possible, and if not, 
he will be placed in a position comparable to the type of 
work, wages, of the department which he left. The Com- 
pany shall not be required to rehire any person who is not 
physically able to perform the duties applicable to his 
position. 

All other types of leaves of absence for reasons other 
than protracted illness may be granted at the discretion 
of the Company. 


Szcrios 6. The following days shall be recognized as 

paid legal holidays: New Years Day, Decoration Day, In- 
dependence Day, Labor Day, Thanksgiving Day, and 
Christmas Day. Compensation at the rate of double (2) 
time shall be paid all holidays worked. Holiday pay shall 
be considered as hours worked for the purpose of com- 
puting overtime pay for the week in which the holiday oc- 
curs. 
It is understood and agreed that if the store is closed 
on one of the legal holidays, the employees who work in 
the week of the holiday as scheduled, shall be paid for 
the holiday at the rate of straight time. 


When a holiday falls on an employees day off, the em- 
ployee shall receive another day off in the same week or 
shall be paid an extra day’s pay at the rate of time and 
one-half (142) or double time as the case may be except 
as provided elsewhere. If one of the holidays listed herein 
shall fall durmg an employee’s vacation, she shall receive 
either the pay to which she is entitled for the holiday, or ad- 
ditional equivalent vacation time, at the Employers op- 
tion. 


Section 7. It is understood and agreed that no employee 


107 


shall suffer a reduction in wages during the term of this 
Agreement. 


Section 8. The Employee shall furnish his or her own 
uniforms if he wishes to wear one, which presently is op- 
tional with the Employer. If the Employer requires any 
special type of uniform, then he shall furnish same to em- 
ployee. 


Section 9. Porters shall be required to maintain serv- 
ice for the rest rooms and lavatories; the employer is to 
supply individual towels, paper or cloth, and observe all 
other sanitary conditions, and requirements of the City 
Health Department. 


Section 10. It is agreed that all employees covered by 
this Agreement shall be paid weekly. 


Secrion 11. An employee returning from military serv- 
ice shall be re-employed under the Federal laws in force 
at the time of the employee’s discharge from military serv- 


1ce. 


Section 12. Employees who shall become ill shall be 
entitled to pay for absence occasioned by such illness on 
the following basis; following a sixty (60) day propation- 
ary period each eligible employee shall be entitled to one (1) 
day sick leave with pay for each two (2) months of employ- 
ment or six (6) days sick leave with pay for one year of em- 
ployment. Unused sick leave shall not accumulate from one 
year to another. 


Sick leave with pay shall be allowed provided that the 
Employer is notified within two hours after the store opens, 
if the employee is scheduled for the opening shift, or at 
least two (2) hours prior to the commencement of the em- 
ployee’s shift if the employee is scheduled for a shift other 
than an opening shift, and provided further that such em- 
ployee makes application for sick pay to the Personnel De- 
partment of the Company no later than one (1) week fol- 
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lowing the date upon which such employee shall return 
to the employment. 


Secriox 13. If the Employer calls any meetings for em- 
ployees on their own time, there shall be no discrimination 
against any employee who does not attend. Store meetings 
before and after store hours shall be paid for at the rate of 
time and one-half (134). 


ARTICLE V 


The following Welfare and hospitalization plan shall go 
into effect February 1st, 1961, payments thereon shall be- 
come effective as of February 1, 1961. 


Section 1. The Employer agrees to contribute to the 
Retail Clerks Union Local No. 10 a sum up to ten dollars 
and seventy (10.70) per month for each employee who 
works thirty (32) hours or more per week and a sum up to 
six dollars and fifty cents (6.50) per month for each em- 
ployee who works less than thirty-two (32) hours per week, 
but more than nineteen (19) hours per week. This fund shall 
be employed to finance a group Insurance Contract cover- 
ing all employees in this Agreement with such benefits as 
life, medical, hospitalization, and health insurance and other 
insurance benefits, and shall be jointly administered by the 
representatives of the participating employers and the Un- 
ion. The processing of employee claims under the Insurance 
Contract shall be handled by the Union through the repre- 
sentatives, all in accordance with any applicable State or 
Federal Law. 


Secriox 2. An employee of the Company shall be recog- 
nized as an eligible participant of the Welfare Fund only 
so long as he is an employee of the Company and a member 
in good standing of the Retail Clerks Union Local #10 
and the Employer shall begin making monthly contribu- 
tions to the Retail Clerks Union Local #10 after such em- 
ployee has been a member of the Union for three (3) 
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months, but in no event earlier than the completion of three 
(3) continuous months of employment with the Company. 
All eligible employees shall be enrolled and covered under 
the Insurance Contract immediately after the Employer has 
made the third monthly contribution to the Retail Clerks 
Welfare Fund for said employee. 


Secrion 3. In the event an eligible employee is unable 
to work due to a protracted illness, the Company shall con- 
tinue to make contributions to the Retail Clerks Welfare 
Fund for such an employee during the period of the illness 
to a maximum of three (3) months. The Company shall not 
be obligated to make the above-mentioned contributions un- 
less a leave of absence is approved by the Company and the 
Union with respect to such period of illness. 


Section 4. In the event of a layoff, the Employer agrees 
to pay monthly contributions of a laid-off employee for the 
next month in which the employee is laid off. 


ArTIcLE VI 


Section 1. The union agrees that during the term of 
this Agreement there shall be no strikes, slow-downs, stop- 
pages or other unwarranted curtailment of work, boy- 
cotting or picketing by its members, and the Employer 
agrees that during the term of this Agreement, there shall 
be no lockout. 


Articte VII 


Section lL. (a) Should any grievance arise as to the in- 
terpretation of, or the adherence to, the terms and condi- 
tions of this Agreement, the employer or employees affected 
shall, through a Union Steward, take the matter up with the 
Store Manager in an endeavor to effect a satisfactory settle- 
ment. 

(b) If the Store Manager and the Union Steward are 
unable to agree, then the matter shall be referred to the 
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Business Representative of the Union who shall endeavor 
to affect a settlement with the Employer or its authorized 
representative. 

(c) If such settlement cannot be reached, then the griev- 
ance may be referred by either the Union or the Employer 
to any State Agency provided to mediate labor controver- 
sles. 

(a) If a settlement cannot be reached within a period of 
ten (10) days after a grievance has been referred to the 
State Mediation Agency, if that was done, under provision 
(ec) of this Section, the same shall be submitted to a Board 
of Arbitration, consisting of three (3) persons, one selected 
by the Union, one selected by the Company and the two so 
selected shall select a third person who shall be impartial 
and connected in no way with either party. The Employer 
and the Union agree to make every effort to present the case 
to arbitration within five (5) days after the Board of Arbi- 
tration has been selected and in no event later than ten 
(10) days thereafter. The Board of Arbitration shall not be 
empowered to add to, subtract from, or change the terms of 
any Agreement between the parties hereto, nor shall it 
bave the power to change any existing wage rate or to 
establish new wage rates. The decision of the Board of 
Arbitration shall be final and binding upon the parties 
hereto. The employees’ and the Union’s rights under this 
Agreement are limited solely to grievance procedure out- 
lined herein and no further appeal shall lie in any court 
or tribunal. The charges and expenses of the Board of 
Arbitration shall be shared equally by the parties hereto. 
Any action for a breach or a claimed breach of this contract 
by the Employer can only be maintained by the Union. 


Agricte VIII 


Each employee is entitled to a coffee break of no more 
than fifteen (15) minutes in the morning and fifteen (15) 
minutes in the afternoon at such times as shall be deter- 
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mined by the Store Manager. Each employee shall be en- 
titled to a thirty (30) minute lunch hour. Employees work- 
ing the night shift from 5-10 shall receive twenty (20) 
minutes rest period. 


Arricte IX 


This Agreement shall be retroactive to November 10, 
1960 and shall continue in full force and effect until Novem- 
ber 10, 1963, and from year to year thereafter. November 
10 being considered the anniversary date of this contract. 


In the event either parties wishes to terminate this Agree- 
ment, or modify or amend any article or clause hereof, 
notice to that effect shall be given in writing to the other 
party no less than sixty (60) days prior to the anniversary 
date of this contract. The termination, modification or 
amendment of any specific article or clause shall not effect 
the remainder of the Contract. 


If no notice of amendment or termination is given by 


either party as provided for herein, then this Agreement 
shall automatically continue in full force and effect from 
year to year. 


19... by the duly 
authorized representative of the respective parties hereto. 


EMPLOYER: MIRACLE MART, INC. 
/by/ Lawrence A. Burns 


UNION: RETAIL CLERKS LOCAL #10 
/by/ Hveu K. Lrxrxs 
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EMPLOYER: MIRACLE MART, INC. 
/by/ Lawrence A. Burns 


UNION: RETAIL CLERKS LOCAL #10 
/by/ Hue K. Lyxrss 
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General Counsel's Exhibit No. 3 


August 8, 1961 
Irwin Berstein, President 
Miracle Mart Inc. 
307 W. 35th Street 
New York 1, N. Y. 
Dear Sir: 

I am writing you in regard to the opening of your new 
store in Muncie, Indiana. 

It is my understanding that this store will come under 
the contract that we have in Fort Wayne, Ind. between 
xour Company and The Retail Clerks Union Local #10. 

I met with Mr. Lawrence Burns, Attorney who negotiated 
the above contract with representatives of our organization, 
he stated in this meeting with me that the Muncie, Indiana 
store is covered by this contract. 

In a telephone conversation yesterday with Mr. Breihof 
he suggested that I write to you in reference to this store. 
We are ready to sign the employees and would very much 
appreciate your assistance in the procedure that would be 
the most cooperative to your operation. 

Please have Mr. Breihof or your local Management in 
Muncie, Indiana contact me or Mr. Earl Rutherford Sec- 
retary-Treasurer of The Retail Clerks Union Local 1441 
of Muncie, Indiana in order that we may immediately 
start signing these employees. 

My office phone in Muncie is ATlas 2-8762 and the address 
is shown below. 

I would very much appreciate hearing from you regard- 
ing this matter at your earliest convenience. 

Very Truly yours, 

Richard B. Lewis Secretary-Treasurer 
Retail Clerks Dist. Council #12 

308 W. Washington St. 

Muncie, Indiana 


General Counsel's Exhibit No. 5 
AGREEMENT 


AGREEMENT, made and entered into this 16 day of August, 
1961, by and between Miracle Mart, Inc., of Muncie, Indiana, 
hereinafter referred to as the Employer, and the Central 
States Joint Board, Amalgamated Clothing Workers of 
America, AFL-CIO, hereinafter referred to as the Union, 
for and on behalf of itself and the employees of the Em- 
ployer now employed or hereafter to be employed by the 
Employer. 


‘WITNESSETH : 


Wuenreas, the parties hereto desire to establish a standard 
of conditions under which employees shall work for the 
employer and desire to regulate mutual relations between 
the parties hereto with a view to securing harmonious co- 
operation between them and averting disputes. 


Now, THEREFORE, in consideration of the mutual cove- 
nants hereinafter set forth, the parties agree as follows: 
Articte I—Union Recoenrrion 


Section 1. Bargaining Unit: The bargaining unit cov- 
ered by this Agreement shall include all regular full-time 
employees, and all extra employees, employed in the Em- 
ployer’s store located at Muncie, Indiana and shall exclude 
store manager, assistant store manager, warehouse man- 
ager, managers of leased departments, assistant managers 
of the Shoe and Hardware Departments (provided union 
employees are covering the floor), head bookkeeper, pro- 
fessional employees, guards and supervisors, as defined in 
the Labor Management Relations Act of 1947, as amended. 
The term ‘regular full-time employee’ as used herein means 
all employees who work twenty (20) or more hours a week 
on a regularly scheduled basis. The term ‘extra employee’ 
as used herein means all employees who work less than 
twenty (20) hours per week. A regular full-time employee 
who is scheduled to work on less than full-time shall be 
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considered an extra employee after having worked for two 
(2) months on a less than full-time basis. 


Sscriox 2. Exclusive Bargaining Representative: The 
Employer recognizes the Union as the exclusive bargaining 
representative for its regular full-time and extra employees 
as defined above. 


Secriox 3. Union Representative: The Employer shall 
recognize and deal with such representative of the em- 
ployees as the Union may elect or appoint and shall permit 
such representative to visit the store at any time on Union 
business provided he does not interfere with the normal 
conduct of the Employer’s business. 


Sscriox 4. This Agreement being made by and between 
Miracle Mart, Inc., of Muncie, Indiana, and the Union shall 
apply to any other affiliated corporations of the Employer, 
which conduct selling organizations within the Metropolitan 
Muncie, Indiana area. 


Axzticte II—Acency Sxor anp Tart PERiop 


Secriox 1. Membership in the Union is not compulsory. 
Employees have the right to join, not join, maintain, or 
drop their membership in the Union as they see fit. Neither 
party shall exert any pressure on or discriminate against 
an employee as regards such matters. 


Secriox 2. Membership in the Union is separate, apart 
and distinct from the assumption by one of his equal obli- 
gation to the extent that he receives equal benefits. The 
Union is required under this Agreement to represent all of 
the employees in the bargaining unit fairly and equally 
without regard as to whether or not an employee is a mem- 
ber of the Union. Accordingly, it is fair that each employee 
in the bargaining unit pay his own way and assume his fair 
share of the obligation along with the grant of equal bene- 
fit contained in this Agreement. 


Secriox 3. In accordance with the policy set forth under 
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subparagraphs Section 1 and Section 2 above all employees 
shall, as a condition of continued employment, pay to the 
Union, the employees’ exclusive collective bargaining repre- 
sentative, an amount of equal to that paid by other em- 
ployees in the bargaining unit who are members of the Un- 
ion, which shall be limited to an amount of money equal to 
the Union’s regular and usual initiation fee, and its regular 
and usual dues. For existing employees, such payments 
shall commence thirty-one (31) days following the date of 
execution of this Agreement and for new employees the pay- 
ments shall start thirty-one (31) days following the date of 
employment. 

Secrion 4. Trial Period: All employees hired by the 
Employer shall be considered probationary employees for 
a period of sixty (60) calendar days after their employment 
or sixty (60) calendar days after the signing of this Agree- 
ment, whichever is later. 


ArticLe [1J—Hovurs or Worx 


Sgcrion 1. Regular Work Week: The regular work 
week for all regular full-time employees shall be six (6) 
days, forty (40) hours per week. This section shall not be 
construed as guaranteeing a forty (40) hour work week. 


Secrion 2. Overtime Provisions: All work performed 
by regular full-time employees in excess of forty (40) hours 
per week, shall constitute overtime and shall be paid for at 
the rate of time and one-half. 


Section 3. Sunday Work: No employee shall be re- 
quired to work on Sundays, except for scheduled inventory 
taking, but may do so if they so desire. All work performed 
on Sunday shall constitute overtime and shall be paid for 
at the rate of time and one-half (14%). 


Artiote [V—Waces 
Attached hereto and marked Schedule ‘‘A’’ are the wage 
rates of the employees covered by this Agreement. 
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Axgrictse V—Sicx Leave anp Rest Periops 


Sscriox 1. Sick Leave: Effective August 16, 1961, all 
regular full-time employees shall be entitled to receive six 
(6) days non-cumulative sick leave for each fifty-two (52) 
weeks of employment predicated on basic wages. In the 
event of an absence due to illness, the Company may request 
reasonable proof of illness. During an employee’s first 
year of employment, he shall be entitled to receive one (1) 
day sick leave for each nine (9) weeks of employment. 


Sectiox 2. Rest Periods: All regular full-time employ- 
ees shall be entitled to receive two (2) rest periods with 
pay of fifteen (15) minutes each day during the work day. 


Agticte VI —VacatTionxs 


Secriox 1. Vacation Eligibility: Regular full-time em- 
ployees who have been in the employ of the Employer con- 
tinually for a period of fifty-two (52) weeks or longer as 
of June 1st of any year, shall be entitled to receive vaca- 
tion with pay as follows: 

a. Employees with fifty-two (52) weeks, but less than 
one hundred and four (104) weeks seniority—one (1) 
week’s vacation with pay. 

Employees with one hundred and four (104) weeks senior- 
ity or longer—two (2) weeks’ vacation with pay. This pro- 
vision shall apply with the employee’s 1963 vacation. 

b. Regular employees who do not work a full work week 
as enumerated in Article III, Section 1, shall receive holi- 
day pay on a pro-rated basis. 

c. The time for vacations shall be scheduled by the Em- 
ployer, but consideration shall be given, when possible 
to the individual preference of the employees. 


Ageticte VII—Houmays 


Secriox 1. All regular full-time employees who have 
completed their probationary period shall be entitled to the 
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following holidays with pay irrespective of the day upon 
which such holidays fall: 

New Year’s Day Labor Day 

Decoration Day Thanksgiving Day 

July Fourth Christmas Day 


Section 2. Holidays shall be considered as hours 
worked for the purpose of determining the right of the em- 
ployees to overtime pay for the week in which the holiday 
occurs. Holiday pay shall be paid for all holidays to all 
eligible employees, provided, however, that any employee 
who is absent from work without reasonable excuse on such 
employee’s regularly scheduled work day before or after 
the holiday shall not be entitled to holiday pay. If a holiday 
falls during a vacation period, the employee shall receive 
such holiday pay or the employee shall receive an extra day 
off with pay. 


Section 3. No work shall be performed on a paid holi- 
day without the consent of the Union. If such work is con- 


sented to and performed, it shall be paid for at the rate of 
double time. In the event that the Employer now has holi- 
day practices more favorable to the employees than those 
provided for herein, the favorable practices shall be con- 
tinued. 


Agricte VIII—CuEckorr 

The Employer shall deduct from the wages of its em- 
ployees upon individual written authorization of the em- 
ployee which shall be provided by the Union, Union dues 
and initiation fees. Such deduction shall be made each 
month, and the deduction shall be remitted to the Union 
promptly in accordance with instructions from the Union. 


Articte [X—Senrorrry 


Section 1. Reduction in Force and Recall to Work: In 
the event that a reduction in the working force is necessary, 
probationary employees and extras shalt be laid off first 
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followed by regular full-time employees. Seniority on the 
basis of length of service with the Employer shall apply, 
providing that storewide seniority shall apply if the em- 
ployee is qualified in the opinion of management. Layoffs 
shall be made so that the employee with the longest period 
of service with the Employer shall be the last laid off if qual- 
ified. Recall to work shall also be governed by the same 
principles of seniority. 

Secrion 2. The day shift and night shift shall be con- 
sidered as separate seniority units; each leased or licensed 
departments shall be a separate seniority unit. 


Secriox 3. Super Seniority: The Steward of the Un- 
ion shall hold top seniority. 


Secriox 4. Seniority Lists: The Employer shall fur- 
nish to the Union at regular intervals a list showing the 
seniority of all employees subject to this Agreement. 


Secros 5. In the event of a recall to work, the Em- 
ployer shall notify the employee by certified mail. The em- 
ployee shall report for work within five (5) days or shall 
forfeit all seniority rights under this Agreement. 


Szcriox 6. Right of Interchange: The Employer shall 
have the right to interchange employees from department 
to department providing, however, that no employee shall 
suffer a reduction in pay as a result of any such inter- 
change. There shall be no interchange of employees of 
leased or licensed departments and departments operated 
by the employer. 


Agricpz X—Lzave or ABSENCES 


Szcriox 1. Leave of absences, when reasonably required 
by employees, shall be granted by the Employer for lengths 
of time not to exceed thirty (30) days. Leave of absence 
for a period of thirty (30) days or more may be granted 
within the discretion of the Employer in writing by the 
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Store Manager of the Employer, and a copy of the written 
authorization for the leaves of absence shall be mailed to 
the Union Headquarters. 


Section 2. In the event of pregnancy of a regular full- 
time employee the Employer shall determine when pregnan- 
cy leave shall commence and said pregnancy leave may con- 
tinue up to ninety (90) calendar days after birth of the child. 


Section 3. In the event of illness or injury requiring 
prolonged leave of absence, regular full-time employees 
may, upon the furnishing of reasonable proof of illness or 
injury be granted leave of absence not to exceed one (1) 
calendar year. Every three (3) months during any such 
leave of absence, the Employer may require reasonable 
proof of continued illness or injury necessitating such 
leaves of absence. 


Section 4. No seniority rights shall accrue during 
leaves of absence but seniority rights or other employee 


rights or benefits provided by this Agreement which accrued 
prior to this time shall remain. 


ArticLte XJ—Sarety anp Heart 


The employer agrees to make reasonable provisions for 
the safety and health of its employees and agrees to keep 
its stores in a sanitary condition. The Employer agrees 
further to comply with all Federal, State and Municipal 
laws affecting the payment of wages and working condi- 
tions. 


ArticLE XIJ—EMpiorer ConTRIBUTION TO THE CENTRAL 
Srares Joint Boarp Insurance Funp 


Effective September 1, 1961, the employer agrees to con- 
tribute certain sums of money im accordance with the terms 
and provisions of a supplemental agreement to be executed 
simultaneously herewith. 
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No employee shall be discharged without just cause. It is 
agreed between the parties that the power of discharge and 
discipline shall be exercised with justice and due regard 
for the reasonable rights of the employee. The Union shall 
present all complaints of discharge without just cause to 
the Employer within two (2) weeks after the discharge. If 
the complaint cannot be adjusted by mutual consent, it shall 
forthwith be submitted to arbitration for determination pur- 
suant to the procedure provided. The arbitrator shall issue 
his decision within seven (7) days from the conclusion of 
the hearing of the discharge in dispute. If the arbitrator 
finds that the employee was discharged without just cause, 
he shall order reinstatement with back pay in such amounts 
as in his judgment the circumstances warrant. This para- 
graph shall not apply to an employee during his trial period. 


Agrictz XIV—GsrrevaNCES AND ARBITRATION 


Szcriox 1. Should any grievances, complaints or dis- 
putes arise between the Employer and the Union, or any em- 
ployee or employees, such grievances, complaints or dis- 
putes shall be settled in the following manner: 


Szcriox 2. The grievance shall be presented by the duly 
aceredited Union representative and the duly accredited 
Employer’s representatives who are to handle such griev- 
ances. Such representatives shall promptly endeavor to 
settle such grievance, complaint or dispute. The Union shall 
have in the store a duly accredited representative known as 
the Steward or Stewardess, who shall be recognized as an 
officer of the Union and shall have charge of all complaints 
and organizational matters arising within the store. This 
representative shall be a regular employee of the Employer. 
If the grievance is not settled by the representatives of the 
Employer, and the Union, as provided in this section within 
ten (10) working days after the grievance is filed, or within 
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any mutually agreed upon extension of such time, then 
either party may, within ten (10) working days thereafter 
refer the grievance to arbitration as provided in Section 3. 


Sgcrion 3. The party desiring to refer the grievance to 
arbitration shall, within ten (10) working days so provided 
in Section 2, serve written notice upon the other party of 
its desire to arbitrate the matter. Accredited representa- 
tives of the parties shall, upon receipt of such notice, 
promptly meet, select a neutral arbitrator to hear and deter- 
mine the matter being referred to arbitration. If the parties 
cannot agree upon an arbitrator within ten (10) working 
days after the receipt of the notice of the desire to arbitrate, 
or within any mutually agreed upon extension of such time, 
then the parties or either of them, shall request the Federal 
Mediation and Conciliation Service to nominate a panel of 
five (5) arbitrators. Within five (5) working days after the 
receipt of the names of such panel, representatives of the 
parties shall meet and each party shall alternatively strike 
a name from the list of nominees until one remains. The 
parties shall inform the Federal Mediation and the Con- 
ciliation Service of the result, and the remaining nominee 
shall be designated as the arbitrator. 


Upon his selection, the aritrator shall promptly call a 
hearing and determine such grievance or grievances as are 
submitted to him pursuant to this Article. The Arbitrator 
shall only have jurisdiction and authority to interpret, ap- 
ply and determine compliance with the provisions of this 
Agreement and shall not have jurisdiction or authority to 
add to, detract from or alter its terms in any way. The 
award shall be final and binding upon the Employer, and 
the Union, and all the employees. In no case shall any award 
be retroactive more than ten (10) working days prior to the 
date the matter is presented pursuant to Section 2 of this 
Article. Each party shall bear the cost of its own case pres- 
entation. The expenses of the arbitrator shall be borne 
equally by the Employer and the Union. 
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Axricus XV—Prommmtion or Sraixss anp Lockouts 


The Union agrees that during the term of this Agreement 
there shall be no strikes, stoppages, or slowdown of work 
by the Union or any of its members, and the Employer 
agrees that during the term of this Agreement there shall 
be no lockouts by the Employer or any of its employees. 


Axgricys XVI—Mors FavoraBE PRactIcEs 


Whenever any of the employeees covered by this Agree- 
ment are now enjoying more favorable conditions than 
are provided for in this contract, such more favorable con- 
ditions shall remain unchanged. All benefits presently pro- 
vided by the Employer and not specifically covered by this 
Agreement when in conflict with any provisions of this 
Agreement shall continue to be provided. No employee 
shall have his or her wages reduced because of any of the 
terms of this Agreement. 


Agncre XVII—Drvismsmuty or Conrract 


If any provisions of this Agreement violates any Federal 
or State law as presently enacted or as amended or inter- 
preted during the term hereof, such provisions shall be in- 
operative to the extent that is is at variance with such law, 
but all other provisions of this Agreement shall remain in 
full force and effect. 


Agricye XVIII—Dvnrarion or AGREEMENT AND RENEWAL 


This Agreement shall become effective on August 16, 
1961, and shall continue in effect for a period of three (3) 
years, unti! August 16, 1964. Thereafter, this Agreement 
shall be automatically renewed from year to year for one 
(1) year periods unless either party gives written notice 
to the other party by registered mail sixty (60) days prior 
to Angust 16, 1964, or any August 16 thereafter of its de- 
sire to amend or terminate the Agreement. In the event that 
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notice of desire to terminate is so given, the Agreement 
shall be terminated on the 16th day of August immediately 
following the giving of such notice. In the event that the 
notice of desire to amend is so given, the Agreement shall 
not be terminated on the 16th day of August immediately 
following the giving of such notice, but shall continue in ef- 
fect until such time as Agreement is reached between the 
parties as to an amended Agreement or either party gives 
written notice to the other that it desires to terminate this 
Agreement. 


AGREEING, to the foregoing, the parties hereto have 
hereunto executed this Agreement this 16th day of August, 
196L. 

Central States Joint Board, Retail and 
Department Store Employees, Amalgamated 
Clothing Workers of America, AFL-CIO 
/s/ Max Ungar 

Miracle Mart, Inc., of 

Muncie, Indiana 

/s/ Charles Breihof 


Scuepute ‘‘A’’ 


Waces 


Sxcrioy 1. Effective August 16, 1961, all employees in 
the employ of the employer shall receive a wage increase 
of $.15 per hour. 


Section 2. Effective August 8, 1961, the minimum wages 
for all employees shall be: 


Starting Rate $1.05 per hour 
After 60 day of employment $1.10 per hour 


After 52 weeks of employment $1.15 per hour 
After 104 weeks of employment $1.20 per hour 
After 156 weeks of employment $1.30 per hour 
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General Counsel’s Exhibit No. 6 


MIRACLE MART INC. 
Self Service Department Stores 
3757 Plainfield Ave., N.E., Grand Rapids, Michigan 
10/13/61 
Retail Clerks International 
1213-15 Keith Building 
525 Walnut St. 
Cincinnati 2, Ohio 
Dear Mr. Housewright, 

I want to assure you that in all future openings of Miracle 
Mart Stores, that neither the Store Mgr. or Supervisory em- 
ployees will knowingly hire A.C.W. organizers as they did 
in the Muncie, Ind. store. 

Respectfully 
Charles Breihof 
Gen. Mgr. 


General Counsel's Exhibit No. 7 


STATE OF INDIANA ss: 
DELAWARE COUNTY z 


AFFIDAVIT 


I, Charles Breihof, being duly sworn upon my oath due 
hereby depose and say: 


My address is 3757 Plainfield Avenue, N. E., Grand 
Rapids, Michigan c/o Miracle Mart. I am employed by 
Miracle Mart Stores, Inc. as a supervisor, and I oversee the 
operation of the stores in Indiana and Michigan. I am also 
responsible for the advertising, labor relations for all of 
the company stores. 

In my capacity as supervisor I was present in Muncie, 
Indiana from on or about July 17th through August 13th 
and directed all of the store’s operation prior to opening. 
Mr. Lester LaVictor, the manager, and myself divided the 
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chores between us but the responsibility of readying the 
store for opening was my own. 


The first time I got wind of any union activity in the store 
was on or about August 3rd or 4th, 1961 when Mr. LaVictor 
approached me with a personnel problem. He said ‘‘a girl 
just came to me and said there is union talk going on in the 
store and she was invited to a union supper’’. I asked Mr. 
LaVictor what he said to the girl, ‘‘he said something to the 
effect ‘‘she can go or stay home, she can make up her own 
mind.’’ I inquired whether this union meeting would inter- 
fere in any way with our working schedule and he told me 
that the employee had told him that the meeting was to be 
held after work. I also recall asking him if he knew the 
name of the union involved. He told me he didn’t know and 
he did not inquire of the employee. At that time I informed 
Mr. LaVictor that he had done the right thing and instructed 
him to avoid any and all contact with the employees in 
regard to the union. I made these instructions explicit stat- 
ing that as far as he was concerned he did not even know 
how to spell the word, and conveyed to him the idea that 
there was to be no conversation between him and the em- 
ployees in which the union was discussed. 

About a day or so later, I don’t recall the exact date buat 
I think it was prior to the weekend of August 5th, I received 
a phone call at the pay station in the store since our regular 
phones had only recently been installed from a man who 
represented himself to be Richard Lewis of the Retail 
Clerks Union. I had assumed in my conversation the day 
before with Mr. LaVictor that the union involved was the 
Retail Clerks International Association since we have con- 
tracts with them in several of our other stores including our 
Fort Wayne Store, the only other store in Indiana. My con- 
versation with Lewis was a short one. After I had sufficient- 
ly indentified myself to him he stated that he wanted to talk 
to me about the organization of the employees. I do not 
recall that he requested permission to enter the store to 
talk to the empboyees or that he demanded recognition for 


126 


his union as the representative of the employees. I believe 
he merely stated that he wanted to talk to me about organ- 
ization. I told him that he should direct all inquiries in this 
regard to Mr. Irving Bernstein, the president of the corpo- 
ration in New York and I gave him the address. That was 
the entire extent of our conversation as I recall. 


I heard nothing further about any union until the first 
of the following week. On or about August 7th or 8th or 9th 
I received a telephone call at my room at the Holiday Inn 
Motel in Muncie who informed me that he was Tom Marcela 
and he represented the Amalgamated Clothing Workers of 
America. At that time my family was present in the room 
and I didn’t care to talk to him on the telephone. I asked 
him where he was and he told me he was in the motel and I 
suggested that I meet him in the lobby. I went down to the 
lobby and looked around and not seeing anyone familiar I 
approached the desk and asked the clerk to page Mr. Mar- 
cela. Marcela was standing at the desk at that time and he 
introduced himself to me. I asked him if he had any sort of 
identification and he presented me with his business card. 
He then said something to the effect that he was in the city 
and that he wanted to meet me and informed me that he was 
in the process of organizing the employees of the store. He 
made no demands for recognition at this time nor did he ask 
permission to enter the store to solicit the employees. Essen- 
tially that was all that he said and I was a little confused at 
the time as to the purpose of the visit. I assumed that he 
merely wanted to extend me the courtesy of an introduction. 
I made no reference to the New York Office to Marcela as I 
did to Lewis previously, since he made no requests or de- 
mands, but simply informed me as to who he was and what 
he intended to do. Mr. Lewis in our conversation a few days 
earlier told me that he wanted to discuss the Fort Wayne 
contract in connection with the organization of the employ- 
ees. I was not about to discuss this contract with him or any 
of its provisions in so far as they related to the organization 
of the Muncie employees. I was the company representative 
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in the first negotiating session involving the Fort Wayne 
store and the negotiations subsequent thereto were handled 
by Lawrence Burns, our local counsel in that area. While 
I am thoroughly familiar with the terms of that contract and 
the fact that it provides for the organization by the Retail 
Clerks of employees in stores opened within a 65 mile 
radius of Fort Wayne. I was in no position to talk to Mr. 
Lewis in detail about it. Marcela on the other hand, did not 
ask permission to do anything nor did he wish to discuss 
the situation with me, but merely introduced himself to me 
and told me what he was doing. 


While I have complete charge of labor relations of the 
corporation, some difficulty had arisen in regard to the 
negotiation of the Fort Wayne contract and I refused to 
discuss it with Lewis, but suggested it be handled through 
the New York office. I had started the negotiations in Fort 
Wayne by myself, but they were to be continued with the 
assistance of Lawrence Burns, our local counsel. After the 
first session I contacted Mr. Burns and met with him and 
we discussed the union’s offer and our counter proposals. 
Burns noted that Indiana is a Right to Work State and he 
wanted some more time to research the law and he told me 
he would contact me so we could set up further bargaining 
sessions. We arranged an appointment for another meeting 
between ourselves and Mr. Burns was unable to keep the 
appointment. The next thing I knew about the situation 
was when I received notification from our store manager 
that Mr. Burns had signed an agreement with the Retail 
Clerks Union. I was not consulted, nor was the New York 
office consulted as I found out later. Burns had simply nego- 
tiated and executed the contract without clearance from the 
company in any way. 


When Mr. Lewis mentioned the Fort Wayne contract to 
me I suggested that he direct all his inquiries through New 
York because I didn’t care to get involved in the situation 
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under the circumstances. This was the sole reason that I re- 
ferred Lewis to New York. 


I am fully aware of the provision in the Fort Wayne con- 
tract which give the RCIA certain rights in our stores 
within a 65 mile radius of Fort Wayne. According to my 
information, however, the Muncie store is 67-71 miles from 
Fort Wayne and I am of the opinion that it is not covered 
by that provision in the Fort Wayne contract. I see no 
difficulty in regard to the organization of this store by the 
ACWU in regard to that provision and I made no special 
note when contacted by Marsela. 


From the time that I spoke to Marcela until the morn- 
ing of August 12th, when I left Muncie for Grand Rapids 
did I hear of any union activity going on in the store. I 
did know that the store was being organized and I assumed 
that this was being done by both the RCIA and the ACW. 
The store was extremely quiet and I had no conversation 
with any of the employees in regard to either union. Mr. 
LaVictor and I had not discussed the union situation all 
during that time and I am not aware of any occasion where 
Mr. LaVictor spoke to any of the employees in this re- 
gard, if in fact he had any such conversation. In any event 
he did not mention the situation to me all during that 
time. I might have asked him on one or two occasions 
whether or not there had been any more union talk and I 
recall on each time he answered in the negative. I was not 
aware of any petitions, handbills, or any other forms of 
circularization or any personal solicitation which may or 
may not have taken place in the store. Since there were 
no supervisors in the store other than Mr. LaVictor and the 
warehouse manager and it is my opinion that all employees 
with the exception of the single office clerical employee 
would be eligible in any NLEB election I found it unneces- 
sary to instruct ‘‘supervisors’”’ to stay out of any union 
discussions. There are ten to twelve lease departments in 
the store, each one headed up by a manager or other super- 
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visors and none of them complained to me of any union ac- 
tivities on the part of employees during working time. They 
had nothing to say to me in regard to any union subject, nor 
did I say anything to them. While I knew that there was 
organizational activity in the store from my conversation 
with Mr. LaVictor on the 3rd or 4th, I did not know which of 
the employees were engaged in this activity. It is possible 
and I found out at a later date that this was true that the 
ACW had sent organizers to the store to apply for jobs and 
that some who had presented outstanding qualifications 
were hired. I have no idea as to the identity of any of 
these people, nor did I ever know who they were. In a con- 
versation with Marcela after the contract with the ACW 
was signed, which will be described below, he informed me 
that he had planted some of his organizers on my payroll, 
this was in response to some teasing on my part for I am 
familiar with this practice on the part of some labor organi- 
zations. He did not tell me the names of these people, or how 
many, and I did not inquire, nor did he tell me where any 
of them came from, or if in fact any were brought in from 
out of town. 


I returned to Grand Rapids on August 12th, and Mr. 
Bernard Bernstein, company supervisor and merchandise 
manager came to the Muncie store to take my place. I was 
charged with the responsibility of printing and mailing 
the advertising material for the entire chain and I returned 
to Grand Rapids in order to oversee the printing and mail- 
ing of the advertising materials for the Muncie opening and 
the ‘Back to School Sale’ for the entire chain. On or about 
August 14th or 15th I received a call from Mr. Bernstein. 
He told me that a representative of the ACW was in the 
store and claimed to represent a majority of the employees 
and presented him with signature cards to prove his ma- 
jority. I told him to go back and talk to the representative 
and find out what steps the representative wanted him to 
take and to call me back immediately. When Mr. Bern- 
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stein called me back he told me they wanted recognition 
and had a majority of the employees signed. I then told him 
that the cards had to be checked against an accurate payroll 
including employees of the lease departments and suggested 
that Bernstein sit down with the union man and check the 
cards. Bernstein then informed me that the union had 
brought with them a neutral third party in the person of 
a Catholic priest who they suggested to do the checking. 
I suggested further that Bernstein initial all of the cards 
as they were checked so as to reflect accurately on the num- 
ber of cards if they were to be presented to me later. At 
this point the conversation ended and Bernstein called me 
back about a half hour later, he told me that the cards were 
checked and that the ACW had cards for 85 employees out 
of a total of 140 some odd employees. I then told him that 
he should make a simple statement to the ACW representa- 
tive as follows: We recognize you as the bargaining rep- 
resentative of the employees of Miracle Mart, Muncie. I in- 
sisted that Bernstein write this down and read it back to 
me. I told him to stay out of any discussions in regard to 
bargaining demands and just to listen to what they had to 
say and report back to me. When he called me back he re- 
viewed all that had happened and told me that subsequent to 
our last conversation the ACW merely informed him that 
they would be in touch with me in the near future. That 
was the last contact I had with Bernstein in regard to the 
recognition by the company of the ACW. 


Later that same day I received a telephone call from 
Marcela requesting a date for negotiations. I told him that 
I would be tied up for the next two days and I would not 
be able to talk with him until after that. He said that he 
would contact me later. The following morning, I believe 
it was August 15th, I received a telephone call from Max 
Ungar, an ACW representative with whom I had previous 
contact in regard to other stores. He called from Kansas 
City and inquired as to a convenient time to start nego- 
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tiations. He pressed for an immediate meeting explaining 
that he had a tight schedule, having to travel to Cleveland, 
Detroit and other cities in the next few days. Since I 
would be tied up for the next day or two, it was decided that 
August 16th in Cleveland would be convenient for both of 
us. 

I flew to Cleveland arriving about 5:00 P.M. and met 
Ungar about six in a nearby motel. He presented me with 
his proposal which was a familiar one and I had seen many 
times in the past, and other than some discussion on wages 
(which would have to be altered by the newly effective 
amendments to FLSA) and one or two other items, we had 
no difficulty at arriving at an agreement and the contract 
was signed that night. Ungar and I were the only two rep- 
resentatives of our respective principles to sign the con- 
tract, and I did not consult in any way with our New York 
office. 


I did have a conversation with the New York office sub- 
sequent to Lewis’ call on August 3rd or 4th. Shortly there- 
after I spoke to Irving Bernstein, president and informed 
him of Lewis’ call. I told him that he could expect a letter 
from Lewis in regard to the organization of the employees. 
I also discussed with him what we might expect in the form 
of wage demands from any labor organization that might 
organize the employees. While I had limited knowledge 
as to activity in this regard, I certainly expected that the 
employees would be organized since this was extremely 
common in our stores. I informed Bernstein that we should 
be prepared for a higher wage demand since the FLSA was 
expanded. He gave me complete authority in telling me to 
do what I thought best. 


I learned only this morning that Mr. Bernard Bernstein 
had some difficulty with organizers from the RCLA and that 
he had called the local police to have them ejected from the 
premises. I do not know any of the details of this incident 
since I learned of it only third hand. 


On or about August 29th I had a meeting with Tom 
Marcela in an attempt to work out some of the problems 
raised by the contract particularly the wage and vacation 
articles. At that time he introduced me to four people 
whom he said were members of his organization who as- 
sisted in signing the employees up. I do not recall any of 
their names or where they came from, but I do recall that 
none of them were employees. I do not recall seeing any of 
these people prior to this meeting. He told me that two of 
these people would remain as local representatives to serv- 
ice the contract. At that time we were in his room at the mo- 
tel and I received a telephone call which had been relayed 
there by my wife who was in my room from the New York 
Office. I was informed that the charge in the instant case 
had been filed and was instructed to cease any negotiations 
and have nothing to do with the ACW until the charges 
were disposed of. The New York office was aware of the ex- 
istence of the contract, but they advised me not to have 
anything to do with the union until the matter was settled. 
At that time I informed Marcela of my instructions and 
about the charges and the meeting ended. 


Upon notification the charges had been filed, I informed 
Mr. LaVictor that he was to honor all phases of the con- 
tract, but not to change his wage scale and not to discharge 
any employees without first discussing it with me, which 
Mr. LaVictor has followed as instructed. 


At no time have I ever interrogated any of the employees 
in regard to their union activities or affiliations. Nor have 
I ever threatened to discharge any employee because of 
their membership in or activities on behalf of any labor 
organization. I had no knowledge of any organization ac- 
tivity on behalf of the ACW prior to my conversation with 
Mr. LaVictor on the 3rd or 4th. Nor do we have any knowl- 
edge of any employees who were agents of any labor organi- 
zation at the time they were hired. Nor did we learn which, 
if any employees, were operating on behalf of any labor 
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organization at any time. No agreement was made either 
written or oral with the ACW or any other labor organiza- 
tion which permitted them to enter the store and organize 
the employees to the exclusion of any other labor organiza- 
tion. To my knowledge there was no assistance rendered 
the ACW or any other labor organization in obtaining 
signatures on authorization cards. None of the supervisors 
in the store to my knowledge ever spoke to any of the em- 
ployees either for or against the ACW or anyone else. There 
were no meetings held among store employees on company 
time or property where the union was discussed. Nor was 
there any other participation by representatives of the com- 
pany in support or assistance of any labor organization. 
The company has contracts with both the ACW and the 
RCIA and we have no preference as to which organization 
the employees select, if they chose to select any at all. We 
have gotten along well with both unions in the past and 
never had any intention nor did we in fact show any fa- 
voritism or give assistance or support to either one. 


I have read the aforegoing statement consisting of four 
pages and state that it is true and correct. 
CuagLes Bremor 


Subscribed and sworn to before me this 13th day of Sep- 
tember, 1961. 
Martin M. Liesman 
Atty, NLRB 
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General Counsel's Exhibit No. 8 


STATE OF MICHIGAN iss: 
COUNTY OF WAYNE j" 


AFFIDAVIT 


I, Charles Breihof, being duly sworn upon my oath, do 
hereby depose and say: 


I am the same individual who gave a statement to an agent 
of the NLRB Sept. 13, 1961, and wish to add to that state- 
ment at this time. 


On or about Tuesday August 1, 1961, I met with Max 
Ungar, of the ACW. I had met Ungar previously and had 
dealings with him in connection with contracts that this 
employer has with his Union at other stores. This meeting 
took place in the lobby of the Holiday Inn Motel in Muncie 
sometime in the morning of that day. We discussed some 
business that was pending at that time involving some other 
stores, and then he told me that he was in the process of 
organizing the Muncie store and that he had some organ- 
izers that he wanted me to hire. He told me that these 
women had worked previously in other discount department 
stores and that they were well qualified to do the job in the 
Muncie store. I then asked him when they were to report, 
and then he told me that one Norma Howard would be sent 
over the following day, and that he would try to geta couple 
of more girls to come over and help. He stated that these 
other two girls were organizers also. At that time I did not 
ask the names of these other girls. I told him to have these 
women report to me and that I would see to it that they 
were hired. He told me that they were trained organizers 
and that they knew how to organize a store and that they 
would do it quietly and not disrupt the store operation. 
Since I have complete authority over labor relations mat- 
ters, I took complete responsibility for this action, and it 
never occurred to me to check or not to check with our New 
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York office. I only consult with them in a strike situation or 
where I am faced with a bargaining demand that I feel is 
greater than I wish to concede, and my back is to the wall. 
At the time that this conversation ended Ungar and I had 
an understanding that I would hire one woman, Howard 
immediately, and that there would be some others to come. 


On the following day, August 2, I received a call from 
Ungar and he told me that the other two people who he was 
sending in were Mildred Denham, and Anna Ice. I agreed 
to hire these women, and I told Ungar to have them report 
to me personally, and I would see to it that they were put 
on the payroll. He also told me that they would be in the 
following Monday. 


Sometime after lunch, I inquired of the girl at the cour- 
tesy (information) desk if anyone had been hired and gen- 
erally what else had occurred while I was out to lunch. She 
told me that there were 6 women hired that day, and I picked 
up the cards that they had filled out which were at the 
courtesy desk, and found that Howard had already been 
hired that morning as it turned out accidentally. 


On or about Thursday of that week, we were getting 
caught up on our work and as is the normal situation in 
these openings, we were planning a temporary lay-off of 
some of our girls until more stock came in. At that time I 
told LaVictor that I didn’t want Howard layed off, that I 
wanted her transferred to the housewares department. I 
also made arrangements to keep some of the other girls, but 
mentioned Howard specifically by name, because I didn’t 
want her out of the store, because of my agreement with 
Ungar. I don’t recall mentioning any other girl by name, 
because I don’t think that I knew any of the others by name. 

On the Monday of the next week, Ice and Denham came 
into the store and introduced themselves to me. I recognized 
the names and I sent them to see LaVictor who was then 
doing some hiring. At it was, they were hired without any 
word from me, but if I had seen that they were having 
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any trouble, I would have seen to it that they were hired. 
All this took place in the front of the store. LaVictor was 
doing some hiring at a bridge table, and I was standing 
about 30 feet away when these girls came in. I didn’t hear 
what they said to LaVictor when they approached him, and 
LaVictor did not say anything to me about hiring them. At 
this time, LaVictor didn’t know anything about the arrange- 
ments that I made with Ungar, and I didn’t tell him what 
was going on. I would think that LaVictor was told that the 
store was going to go union, and I might have told him that 
there were going to be some people in the store for the 
ACW, but I didn’t mention any names or go into any details 
with him. This was abont the only time that I discussed 
these employees with LaVictor, and it was only in the most 
general terms. At that time and on many, many occasions 
prior to and since the above conversation, I have cautioned 
LaVictor and all the other Miracle Mart supervisors that 
they were to remain neutral, and not to say anything to any 
of the employees to indicate a preference toward any labor 
organization. It has always been my policy and it has been 
scrupulously enforced that the employees were free either 
to join or not to join any labor organization. All that I did 
was to permit the ACW organizers free run of the store 
without interference, but we did not interfere with the em- 
ployees decision as to whether or not to sign a card. 

It is the policy of this employer not to allow solicitation 
of any kind to go on in the store. No announcement of this 
is usually made, but we stop it whenever we see it. In the 
case of a union passing out handbills we usually invite them 
to put one upon the bulletin board. in this case no announce- 
ment permitting Howard and the others to solicit, but noth- 
ing was done to interfere with them or stop them. No com- 
plaints were received from the employees on this, just some 
inquiries, and we never took any action because of them. 
LaVictor was never told to leave these women alone, but he 
never raised the question of these women being away from 
their jobs. I don’t think that he was aware of these activi- 
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ties or else he would have said something to me, he’s that 
kind of a person. 

I have read the above statement consisting of 2 pages and 
state that it is true and correct. 

/s/ CHagtes Brermor 
CHARLES BREIHOF 

Subscribed and sworn to before me this 7th day of Nov. 

1961. 


/s/ Mastix M. Liesman 
MARTIN M. LIEBMAN 
Atty for NLRB 


General Counsel's Exhibit No. 12 


AGREEMENT OF INTENT 


This Agreement of Intent by and between the Miracle 
Mart Store, Muncie, Indiana, and the Amalgamated Cloth- 
ing Workers of America, AFL-CIO, 

Being duly constituted this day, August 15, 1961, the 
Miracle Mart Store, Muncie, Indiana, recognizes the amal- 
gamated Clothing Workers of America, AFL-CIO, as the 
accredited and sole collective bargaining agent to represent 
the employees of their Store in Muncie, Indiana; this as 
a result of a card check conducted by the Rev. Fr. John C. 
Schultz, Asst. Pastor of the St. Lawrence Church, Muncie, 
Indiana; and further declares its good intentions to nego- 
tiate a contract with the Amalgamated Clothing Workers 
of America, AFL-CIO, on wages, hours, and working condi- 
tions. 

for Miracle Mart Store 
Bernard Bernstein, Supervisor 
For Amalgamated Clothing 
Workers of America, AFL-CIO 


/s/ Tom Marsella 

Tom Marsella, Reg. Dir. 
A.C.W.A. AFL-CIO 

Witnessed by: John C. Schultz 
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AMALGAMATED EXHIBIT NO. 1 


STATE OF INDIANA \ss: 
COUNTY OF DELAWARE 5 


AFFIDAVIT 


I, Richard Lewis, being duly sworn upon my oath do 
hereby depose and say: 


I am acting Secy-treas of Retail Clerks District Council 
No. 12, State of Indiana, and I maintain my offices at 308 
W. Washington St., Muncie. I assumed my present position 
about the middle of July 1960, and prior thereto I was Secy- 
treas of Local 1441 RCIA. 


On or about July 24, 1961, Mr. Hugh Lykens, Secy-treas 
of Local 10 RCIA informed me that he had scheduled a 
meeting with Mr. Lawrence Burns, Atty for Miracle Mart, 
to diseuss some problem involving the insurance provision 
of the contract that Local 10 has with Miracle Mart covering 
the employees in its Ft. Wayne store, and asked if I would 
come along. Since it is our opinion that the Ft. Wayne con- 
tract covers the Muncie store, and I was very much con- 
cerned with the Muncie operation, I agreed to accompany 
him. 


The meeting took place on July 24, at about 1 PM, at 
Burns’ office in Detroit, Mich. The conversation lasted about 
Y% hour to 45 minutes, and was concerned primarily with 
the fact that no program has as yet been set up, and the 
company hadn’t yet contributed to the employees insurance 
program, under the terms of the contract. During this meet- 
ing I informed Burns of my understanding that the Ft. 
Wayne contract covered the soon to be opened Muncie store. 
He agreed that I was right. Burns had negotiated that con- 
tract on behalf of the company, and he stated that this was 
the understanding that was reached when that contract was 
negotiated. He told me that he would contact the appropri- 
ate company officials and have them get in touch with me 
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in Muncie. That was the extent of the conversation involving 
the applicability of that contract to the Muncie employees. 


When I had not heard from the company officials within 
a reasonable length of time after that, I tried to reach 
Burns on several occasions to inquire as to the progress of 
his contacts with the company on this subject. I was unable 
to reach him, and on or about August 8, 1961, I wrote letters 
both to the company offices in New York, and to Burns 
stating my understanding of the applicability of the Ft. 
Wayne contract to Muncie, and confirming my conversation 
with Burns of July 24. I received no reply to these letters. 
I have given copies of these letters to the Board agent tak- 
ing this statement, and request that they be included in the 
file in this case. 


The next contact that I had with the company was on or 
about August 15, 1961, when Ear! Rutherford, my successor 
at Local 1441, and I went to see Bernard Brenstein at the 
store, and we were informed that a contract had already 
been signed with the ACWU in New York. After that my 


only other contact with the company was on Angust 18, 
when I entered the store with Lewis Cole, Bill Wynn, and 
were ejected by Muncie police. 


I have read the above statement consisting of 1 page and 
state that it is true and correct. 
/s/ Ricnarp B. Lewss 
RICHARD B. LEWIS 


Subscribed and sworn to before me this 30 day of October 
1961. 
/s/ Marty M. Lreewan 
MARTIN M. LIEBMAN 
Atty for NLRB 
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Amalgamated Exhibit No. 4 


WESTERN UNION TELEGRAM 
520P EST SEP 27 61 DEA5$1 
SSF571 DE GPB402 PD Grand Rapids, Mich. 27 450P EST 
Mr. McClow and Mr. Firestone, Amalgamated Clothing 


Workers of America 
2033 Park Ave. Det. 


I urgently request you withdraw recognition void the 
contract and request an election in the Muncie 

store from the NLRB on the grounds that evidence 
indicate you did not have a legal majority and because 
Retail Clerks Local Number Ten had a signed 

and valid contract covering the Muncie store 

Charles Briehof Miracle Mart, Inc. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


TWENTY-FIFTH REGION 


Case No. 25-CA-1432 
Hoxtyoxe Crxema Suops, Inc. 
Mrracte Mart, Inc. (A Michigan corporation) 
Mrracte Mart, Inc. (A Pennsylvania corporation) 
Mrmacre Mart, Inc. (An Indiana corporation) 
Mrracte Mast, Inc. (A Virginia corporation) 
Mmacte Mart or Krxoston, Ixc. 
Mrracte Mart or Derrorr, Ixc. 
Mrmacre Mart Joy, Inc. 
Mrracte Marr Wanrken, Inc. 
Mracre Mart or Jonnstown, Ixc. 
Mrracte Mart or Muskecon, Inc. 
Mrracte Mart or Muncr, Ixc. 
Auten Fur Company, Inc. d/b/a Mmacre Mart 
Rica, Inc. d/b/a Franxiry Discount Department Srore 


and 
Retaw Cierks InTERNaTIONAL Association, AFL-CIO 


Case No. 25-CB-467 


AMALGAMATED CLorHiInc Workers oF America, AFL-CIO 
CentraL States Jorvst Boarp, REtTam anp 
DEPARTMENT Store EMPLOYEES, AMALGAMATED 
Cirornine Workers or America, AFL-CIO 
Kentuckiana Jornt Boarp, AMALGAMATED 
Crorainc Workers or America, AFL-CIO 


(Hotyoxe Crvema Sxops, Inc.) 
(Mrracte Mart, Inc. [A Michigan corporation]) 


(Mrracte Mart, Inc. [A Pennsylvania corporation] ) 


142 


(Magacis Mart, Inc. [An Indiana corporation] ) 
(Mraacts Mart, Ixc. [A Virginia corporation]) 
(Mimacte Marr or Kixesron, Inc.) 
(Miracte Marr or Derrorr, Inc.) 
(Mrracte Marr Joy, Inc.) 

(MurzacteE Marr Wanrren, Inc.) 

(Mracte Marr or Jounsrown, Inc.) 
(Maracte Mart or Muskecon, Inc.) 
(Muacite Marr or Muncr, Inc.) 

(Autex Fus Company, Inc. d/b/a Mrracte Mast) 
(Rica, Ivc. d/b/a Fraxxurx Discount Department Srore) 


and 


Locau 1441, Reram Cueexs INTERNATIONAL 
Association, AFL-CIO 


OBDEE CONSOLIDATING CASES 
COMPLAINT 
AND NOTICE OF HEARING 


It having been charged in Case No. 25-CA-1432 by the 
Retail Clerks International Association, AFL-CIO, herein 
called B.C.LA., that Holyoke Cinema Shops, Inc., Miracle 
Mart, Inc. (A Michigan corporation), Miracle Mart, Inc. (A 
Pennsylvania corporation), Miracle Mart, Inc. (An Indiana 
corporation), Miracle Mart, Inc. (A Virginia Corporation), 
Miracle Mart of Kingston, Inc., Miracle Mart of Detroit, 
Inc., Miracle Mart Joy, Inc., Miracle Mart Warren, Inc., 
Miracle Mart of Johnstown, Inc., Miracle Mart of Mus- 
kegon, Inc., Miracle Mart of Muncie, Inc., Allen Fur Com- 
pany, Inc., d/b/a Miracle Mart, and Riga, Inc., d/b/a Frank- 
lin Discount Department Store, herein collectively called 
Respondent Employers and individually referred to as 
Michigan, Pennsylvania, Indiana, Virginia, Kingston, De- 
troit, Joy, Warren, Johnstown, Muskegon, Muncie, Allen 
and Riga, and in Case No. 25-CB-467 by Local 1441, Retail 
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Clerks International Association, AFL-CIO, herein called 
Local 1441, that the Amalgamated Clothing Workers of 
America, AFL-CIO, Central States Joint Board, Retail and 
Department Store Employees, Amalgamated Clothing 
Workers of America, AFL-CIO; and Kentnckiana Joint 
Board, Amalgamated Clothing Workers of America, AFL- 
CIO, herein called Respondent Unions, have engaged in, and 
are engaging in, unfair labor practices affecting commerce 
as set forth and defined in the National Labor Relations Act, 
as amended, 61 Stat. 136, 73 Stat. 519, herein called the Act, 
the General Counsel of the National Labor Relations Board, 
herein called the Board, by the undersigned Regional Di- 
rector for the Twenty-fifth Region, having duly considered 
the matter and deeming it necessary in order to effectuate 
the purposes of the Act, and to avoid unnecessary costs or 
delay, ; = 


Heresy Onpers, pursuant to Section 102.33 of the Board’s 
Rules and Regulations—Series 8, that these cases be, and 
they hereby are, consolidated. 


Said cases having been consolidated for hearing, the Gen- 
eral Counsel of the Board, on behalf of the Board, by the 
undersigned Regional Director, pursuant to Section 10(b) 
of the Act and the Board’s Rules and Regulations—Series 8, 
Section 102.15, hereby issues this Consolidated Complaint 
and Notice of Hearing and alleges as follows: 


1.(a) The original Charge in Case No. 25-CA-1432 was 
filed by the R.C.I.A. on August 18, 1961, and served by reg- 
istered mail on Respondent Muncie on or about August 21, 
1961. 


(b) The Amended Charge in Case No. 25-CA-1432 was 
filed by the R.C.I.A. on January 22, 1962, and served by reg- 
istered mail on Respondent Employer on January 22, 1962. 


(c) The original Charge in Case No. 25-CB-467 was filed 


by Local 1441, et al, on October 23, 1961, and served by reg- 
istered mail on Respondent Unions on October 24, 1961. 
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(a) The Amended Charge in Case No. 25-CB-467 was 
filed by Local 1441 on January 22, 1962, and served by reg- 
istered mail on Respondent Unions on January 22, 1962. 


2. Respondent Employers and each of them are and have 
been at all times material herein corporations duly organ- 
ized under and existing by virtue of the laws of the State 
set forth in Column I opposite their name below; and have 
been and are engaged in the operation of a retail depart- 
ment store in the City set forth in Column II opposite their 
name below doing business under the trade name and style 
set forth in Column III opposite their name below. 


Column IT 
Location of 
Betaw Store 
Grand Rapids 
Reading 


3.(a) Respondent Employers and each of them in the 
course and conduct of their business operations annually 
sell products the gross value of which exceeded the amount 
set forth in Column I opposite their name below and re- 
ceived goods valued in excess of the amount set forth in 
Column II opposite their name below and during the calen- 
dar year 1961 transported or caused to be transported to 
their respective places of business listed in paragraph 2 
in interstate commerce directly from States of the United 
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States other than the State in which such place of business 
is located. 


Respondent Michigan 

Respondent Pennsylvania 

Respondent Indiana 

Respondent Virginia 

Respondent Kingston 

Respondent Detroit 

Respondent Joy 

Respondent Warren 

Respondent Johnstown 

Respondent Muskegon 

Respondent Allen 

Respondent Riga 100,000 
Respondent Holyoke 50,000 


(b) Since the commencement of its operation on October 
16, 1961, Respondent Muncie, in the course and conduct of 
its business operations, sold and distributed products, the 
gross value of which exceeded $500,000.00. During the same 
period of time, Respondent Muncie received goods valued in 
excess of $50,000.00 transported to its place of business in 
interstate commerce directly from States of the United 
States other than the State of Indiana. 

(c) Respondent Holyoke owns and operates a single re- 
tail store under the trade name and style of John Edwards 
Clothes. In addition, now, and at all times material herein, 
it owned a majority of the outstanding shares of stock of 
the corporations named in paragraph 2 above. 

(d) George Desser, herein called Desser, is President of 
Respondents Holyoke and Riga, and Irving Bernstein, here- 
in called I. Bernstein, is Vice-President and Secretary of 
these two corporations. In addition, I. Bernstein is Presi- 
dent of all the other corporations named in paragraph 2 
above, and Desser is Vice-President and Secretary of said 
corporations. 
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(e) Receipts from sales of merchandise by all corpora- 
tions named in paragraph 2 above, are deposited in banks 
at the location of each corporation. I. Bernstein and Desser 
are the only persons authorized to withdraw these funds. 

(£) During the past year, which period is representative, 
Respondent Holyoke received from the corporations named 
in paragraph 2 above, funds in excess of $1,000,000.00 trans- 
ported to its place of business in New York, New York, in 
interstate commerce from states of the United States other 
than the State of New York. 

(g) Respondent Holyoke is now and has been at all times 
material herein an employer engaged in commerce within 
the meaning of Section 2(6) and (7) of the Act. 


(bh) Respondents Michigan, Pennsylvania, Indiana, Vir- 
ginia, Kingston, Detroit, Joy, Warren, Johnstown, Mus- 
kegon, Muncie, Allen, Riga and Holyoke, are, and at all 
times material herein, have been a single business enter- 
prise with common officers, ownership, directors and opera- 
tors, and constitute a single Employer; the said directors 
and operators formulate and administer a common labor 
relations policy for the aforenamed Corporations, affecting 
the employees of the said Corporations. 

(i) Bespondents Michigan, Pennsylvania, Indiana, Vir- 
ginia, Kingston, Detroit, Joy, Warren, Johnstown, Mus- 
kegon, Muncie, Allen, Riga and Holyoke are now and have 
been at all times material herein, each individually and all 
collectively, an employer engaged in commerce within the 
meaning of Section 2(6) and (7) of the Act. 

4. Bespondent Unions and B.C.LA. and Local 1441, each 
are, and have been at all times material herein, labor organ- 
izations within the meaning of Section 2 (5) of the Act. 


5. At all times material herein, the following named per- 
sons occupied positions set opposite their respective names, 
and have been and are now agents of the Respondent Em- 
ployers, acting on their behalf, and are supervisors within 
the meaning Section 2(11) of the Act. 
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Irving Bernstein, President of Respondents Michigan, 
Pennsylvania, Indiana, Virginia, Kingston, Detroit, 
Joy, Warren, Johnstown, Muskegon, Muncie and 
Allen; Vice-President and Secretary of Holyoke and 
Riga. 

George Desser, Vice-President of Respondents Michi- 
gan, Pennsylvania, Indiana, Kingston, Detroit, Joy, 
Warren, Johnstown, Muskegon, Muncie and Allen; 
President of Holyoke and Riga. 

Charles Breihof, ‘‘Operations Supervisor’? for Re- 
spondents Michigan, Detroit, Joy, Warren, Muske- 
gon, Indiana and Muncie; Labor Relations Director 
for all Respondents named in paragraph 2. 

Bernard Bernstein, ‘‘Operations Supervisor’’ for Re- 
spondents Kingston, Reading, Johnstown, Allen, 
Riga and Virginia; General Merchandising Manager 
of all Respondents named in paragraph 2. 

Lester LaVictor, Manager, Muncie. 

Howard Parant, Manager, Indiana 

James Johnson, Assistant Manager, Indiana 


6. At all times material herein, the following named per- 
sons occupied positions set opposite their respectives names, 
and have been and are now (except as indicated by time 
limitations by their name) agents of the Respondent Unions 
acting on their behalf, and are agents within the meaning of 
Section 2(13) of the Act. 


Max Ungar, General Organizer 

David Chaney, Manager 

Thomas Marsella, Regional Director, and Manager 

Beula Bates, International Representative 

Walter Duggins, International Representative 

Norma Howard, Organizer, July 26, 1961, to August 18, 

1961 

Anna Ice, Organizer, August 4, 1961, to August 16, 1961 

Mildred Denham, Organizer, August 4, 1961, to August 
11, 1961 
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7. Since on or about August 1, 1961, and continuing to 
date, Respondent Employers have rendered, and are render- 
ing, unlawful aid, assistance and support to Respondent 
Tnions, by the following acts and conduct: 


(a) By their following named supervisors and agents, 
on or about the dates set forth opposite their names 
knowingly and wilfully and pursuant to arrangement 
and agreement with Respondent Unions hiring and em- 
ploying agents and organizers of Respondent Unions 
for the purpose of permitting such agents and through 
them Respondent Unions to organize and obtain mem- 
bers and adherents among and designations from its 
employees in the unit described in paragraph 8 while 
denying similar privileges to R.C.I.A. and/or Local 
1441. 


Charles Breihof August 1, 2, 4, 5, 7, 14, 15, 16 
Irving Bernstein August 9 
Lester W. LaVictor August 2, 7, 10 


(b) Commencing on or about August 1, 1961, and 
continuously thereafter the Employer inviting and/or 
permitting officers, agents, and representatives of Re- 
spondent Unions to enter on its premises and solicit 
membership adherence and designation from its em- 
ployees, although it has at all times since August 1, 
1961, refused to permit officers, agents and representa- 
tives of Local 1441 to engage in similar conduct. 


8.(a) On or about August 14, 1961, Respondent Employ- 
ers, and Respondent Unions executed a contract entitled 
“Agreement of Intent’? which provided that Respondent 
Employers recognized Respondent Unions as sole collective 
bargaining agent for the employees of Respondent Employ- 
ers in the unit described in subparagraph 8(b). 


(b) On or about August 16, 1961, Respondent Employers 
and Respondent Unions executed a collective bargaining 
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contract entitled ‘‘Agreement”’ relating to hire terms, and 
conditions of employment, and since August 16, 1961, Re- 
spondent Employers and Respondent Unions have main- 
tained in effect and enforced said contract, recognizing Re- 
spondent Unions as the exclusive bargaining representa- 
tives for a unit of employees consisting of all regular full- 
time employees and all extra employees, employed at Re- 
spondent Employers’ Muncie, Indiana, store, excluding 
store manager, assistant store manager, warehouse man- 
ager, managers of leased departments, assistant managers 
of shoe and hardware departments (providing union em- 
ployees are covering the floor), head bookkeeper, profes- 
sional employees, guards and supervisors as defined in the 
Act. 


(c) The agreement described in paragraph 8(b) above 
contains, inter alia, an ‘‘agency shop clause”’ which requires 
payment by employees in the unit described in paragraph 
8(b) above, to Respondent Unions of a sum of money equal 
to the amount paid to Respondent Unions by members there- 
of as initiation fees and regular membership dues as a con- 
dition of employment. 


(d) The contracts named above in paragraphs 8(a) and 
(b), including the clause as set forth in paragraph 8(c), 
were executed and enforced by the Respondent Employers 
and the Respondent Unions despite the conduct described 
in paragraphs 7 and 9 and notwithstanding the fact that Re- 
spondent Unions therefore did not at the time of the execu- 
tion of the said contracts, represent an unassisted and un- 
coerced majority of the employees in a unit appropriate for 
such purposes as required by Sections 8(a)(1),(3),(5) and 
9(a) of the Act. 


9. Since on or about August 1, 1961, and continuing to 
date, Respondent Unions have restrained and coerced, and 
are restraining and coercing the employees of Respondent 
Employers in the exercise of the rights guaranteed in Sec- 
tion 7 of the Act by the following acts and conduct: 
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(a) Respondent Unions, by the following named officers 
and agents, on or about the dates set opposite their names, 
threatened employees of Respondent Employers that Re- 
spondent Unions would cause said Respondent Employers 
to discharge said employees unless they joined or assisted 
Respondent Unions: 


Norma Howard August 2 through August 14, 1961 


Anna Ice August 2 through August 14, 1961 
Mildred Denham August 2 through August 11, 1961 


(b) Respondent Unions on or about August 16, 1961, and 
at all times thereafter attempted to cause and did cause 
Respondent to enter into and enforce the collective bargain- 
ing agreements described in paragraph 8. 


10. By the acts described above in paragraphs 7 and 8, 
and by each of said acts, Respondent Employers did render, 
and are rendering, unlawful assistance and support to a 
labor organization, and thereby did engage in, and are en- 
gaging in, unfair labor practices affecting commerce within 
the meaning of Section 8(a)(2) and Section 2(6) and (7) 


of the Act. 


11. By the acts described above in paragraphs 7 and 8, 
and by each of said acts, Respondent Employers did dis- 
criminate, and are discriminating, in regard to the hire or 
tenure or terms or conditions of employment of their em- 
ployees, thereby discouraging membership in R.C.I.A and 
encouraging membership in Respondent Unions, and Re- 
spondent Employers thereby did engage in, and are engag- 
ing in, unfair labor practices affecting commerce within the 
meaning of Section 8(a)(3) and Section 2(6) and (7) of the 
Act. 


12. By the acts described above in paragraphs 7, 8, 10 
and 11, and by each of said acts, Respondent Employers did 
interfere with, restrain, and coerce, and are interfering 
with, restraining, and coercing their employees in the exer- 
cise of the rights guaranteed in Section 7 of the Act, and 


151 


thereby did engage in, and are engaging in, unfair labor 
practices affecting commerce within the meaning of Section 
8(a)(1) and Section 2(6) and (7) of the Act. 


13. By the acts described above in paragraphs 8 and 9(b), 
and by each of said acts, Respondent Unions did cause, 
and/or attempt to cause, and are causing, and/or attempt- 
ing to cause, an employer to discriminate against his em- 
ployees in violation of Section 8(a) (3) of the Act, and there- 
by did engage in, and are engaging in, unfair labor practices 
affecting commerce within the meaning of Section 8(b) (2) 
and Section 2(6) and (7) of the Act. 


14. By the acts described above in paragraphs 8, 9 and 13, 
and by each of said acts, Respondent Unions did restrain 
and coerce, and are restraining and coercing employees in 
the exercise of the rights guaranteed in Section 7 of the Act, 
and thereby did engage in, and are engaging in, unfair labor 
practices affecting commerce within the meaning of Section 
8(b)(1)(A) and Section 2(6) and (7) of the Act. 


15. The acts of Respondent Employers and Respondent 
Unions described in paragraphs 7 through 14, above, occar- 
ring in connection with the operations of Respondent Em- 
ployers described in paragraphs 2 and 3 above, have a close, 
intimate, and substantial relation to trade, traffic, and com- 
merce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow of commerce. 


16. The acts of Respondent Employers and Respondent 
Unions described above constitute unfair labor practices 
affecting commerce within the meaning of Section 8(a) (1) 
(2) and (3) and 8(b)(1)(A) and 8(b)(2) and Section 2(6) 
and (7) of the Act. 


Presse Take Notice that on the 27th day of February, 
1962, at 10:00 A.M. (CDST), in the Superior Courtroom on 
the third floor of the Delaware County Courthouse, in Mun- 
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cie, Indiana, a hearing will be conducted before a duly desig- 
nated Trial Examiner of the Nationa! Labor Relations 
Board on the allegations set forth in the above Consolidated 
Complaint, at which time and place you will have the right 
to appear in person, or otherwise, and give testimony. 


You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, the Re- 
spondents shall file with the undersigned Regional Director, 
acting in this matter as agent of the National Labor Rela- 
tions Board, an original and four (4) copies of an answer 
to said Consolidated Complaint within ten (10) days from 
the service thereof and that unless it does so all of the alle- 
gations in the Consolidated Complaint shall be deemed to 
be admitted to be true and may be so found by the Board. 


Daren at Indianapolis, Indiana, this 26th day of January, 
1962. 
/s/ Wm. T. Lrrtuz 
Wm. T. Little 


Regional Director 
Nationat Lasoz 
Rentations Boarp 

Region Twenty-five 

Sixth Floor, ISTA Center 
150 West Market Street 
Indianapolis 4, Indiana 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TWENTY-FIFTH REGION 


Case No. 25-CA-1432 
Hotyoxe Crvema Snops, Inc., et al 
and 


Reram Crerxs Internationa, Association, AFL-CIO 


Case No. 25-CB-467 


AMALGAMATED CLOTHING WorkKEES oF AMERICA, 
AFL-CIO, et al 


and 


Locan 1441, Reram Creeks InTERNaTIONAL ASSOCIATION, 
AFL-CIO 


ANSWER 


Comes now Amalgamated Clothing Workers of America, 
AFL-CIO, respondent herein, through undersigned counsel 
and reserving its rights, files this its Answer to the Con- 
solidated Complaint. 

1. Denies that it has any knowledge or information suf 
ficient to form a belief as to any of the allegations set forth 
in paragraph numbered ‘‘1(a)’’ of the complaint. 

2. Denies that it has any knowledge or information suf- 
ficient to form a belief as to any of the allegations set forth 
in paragraph numbered ‘‘1(b)’’ of the complaint. 

3. Admits each and every allegation set forth in para- 
graph numbered ‘‘1(c)’’ of the complaint. 


4. Admits each and every allegation set forth in para- 
graph numbered ‘‘1(d)’’ of the complaint. 


5. Denies that it has any knowledge or information suf- 
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ficient to form a belief as to any of the allegations set forth 
in paragraph numbered ‘‘2’’ of the complaint, except that 
it admits that respondent Michigan, respondent Muskegon 
and respondent Muncie are each engaged in the operation 
of a retail department store in the City set forth in column 
I opposite their name, doing business under the trade name 
and style set forth in column III opposite their name in the 
said paragraph. 

6. Denies that it has any knowledge or information suf- 
ficient to form a belief as to any of the allegations set 
forth in paragraph numbered ‘‘3(a)”’ of the complaint, ex- 
cept that it admits that respondent Michigan and respondent 
Muskegon caused to be transported to their respective 
places of business in Grand Rapids and Muskegon, Michi- 
gan respectively, goods valued in excess of one million dol- 
lars, in interstate commerce directly from states of the 
United States other than the State of Michigan. 

7. Denies that it has any knowledge or information saf- 
ficient to form a belief as to any of the allegations set forth 


in paragraph numbered “°3(b)’? of the complaint. 

& Denies that it has any knowledge or information suf- 
ficient to form a belief as to any of the allegations set forth 
in paragraph numbered “3(¢)’? of the complaint. 


9. Denies that it has any knowledge or information suf- 
ficient to form a belief as to any of the allegations set forth 
in paragraph numbered “¢3(d)’? of the complaint. 

10. Denies that it has any knowledge or information suf- 
ficient to form a belief as to any of the allegations set forth 
in paragraph numbered “3(e)’? of the complaint. 

11. Denies that it has any knowledge or information suf- 
ficient to form a belief as to any of the allegations set forth 
in paragraph numbered “¢3(£)? of the complaint. 

12. Denies that it has any knowledge or information suf- 
ficient to form a belief as to any of the allegations set forth 
in paragraph numbered “3(g)’? of the complaint. 
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13. Denies that it has any knowledge or information suf- 
ficient to form a belief as to any of the allegations set forth 
in paragraph numbered ‘‘3(h)’’ of the complaint. 

14. Denies each and every allegation set forth in para- 
graph numbered ‘‘3(i)’’ of the complaint except that it 
admits that respondent Michigan and respondent Muskegon 
are each individually an employer engaged in commerce 
within the meaning of Section 2(6) and (7) of the Act. 

15. Admits each and every allegation contained in para- 
graph numbered ‘‘4’’ of the complaint. 

16. Denies that it has any knowledge or information suf- 
ficient to form a belief as to any of the allegations set forth 
in paragraph numbered ‘‘5’’ of the complaint. 

17. Denies each and every allegation contained in para- 
graph numbered ‘‘6’’ of the complaint, except that it admits 
that David Chaney is Manager of respondent, Central 
States Joint Board, Retail and Department Store Employ- 
ees, Amalgamated Clothing Workers of America, AFL- 
CIO and that Thomas Marsella is Manager of respondent 
Kentuckiana Joint Board, Amalgamated Clothing Workers 
of America, AFL-CIO. 

18. Denies each and every allegation contained in para- 
graph numbered ‘‘7’’ of the complaint. 

19. Denies each and every allegation contained in para- 
graph numbered ‘‘7(a)’’ of the complaint. 

20. Denies each and every allegation contained in para- 
graph numbered ‘‘7(b)’’ of the complaint. 

21. Denies each and every allegation contained in para- 
graph numbered ‘‘8(a)’’ of the complaint. 

22. Denies each and every allegation contained in para- 
graph numbered ‘‘8(b)’’ of the complaint. 

23. Denies each and every allegation contained in para- 
graph numbered ‘‘8(c)’’ of the complaint. 

24. Denies each and every allegation contained in para- 
graph numbered ‘‘8(d)’’ of the complaint. 
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25. Denies each and every allegation contained in para- 
graph numbered ‘‘9”’ of the complaint. 


26. Denies each and every allegation contained im para- 
graph numbered ‘‘9(a)’’ of the complaint. 


27. Denies each and every allegation contained in para- 
graph numbered ‘‘9(b)”’ of the complaint. 


28. Denies each and every allegation contained im para- 
graph numbered ‘‘10”’ of the complaint. 


29. Denies each and every allegation contained in para- 
graph numbered ‘‘11’’ of the complaint. 


30. Denies each and every allegation contained im para- 
graph numbered ‘‘12”’ of the complaint. 


31. Denies each and every allegation contained in para- 
graph numbered ‘‘13”’ of the complaint. 


32. Denies each and every allegation contained in para- 
graph numbered ‘‘14’’ of the complaint. 


33. Denies each and every allegation contained in para- 
graph numbered ‘‘15”’ of the complaint. 


34. Denies each and every allegation contained in para- 
graph numbered ‘‘16’’ of the complaint. 


Wuenerore, respondent demands judgment dismissing 
the consolidated Complaint herein in its entirety. 


Respectfully submitted this 13th day of February, 1962. 


/s/ Jacos SHEINKMAN 
Jacob Sheinkman 
15 Union Square 
New York 3, N. Y. 
Counsel for Amalgamated 
Clothing Workers of 
America, AFL-CIO 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TWENTY-FIFTH REGION 


Case No. 25-CA-1432 


Hotyoxe Civema Suops, Inc. 

Mrmacre Mast, Inc. (A Michigan corporation) 
Mrracte Marr, Inc. (A Pennsylvania corporation) 
Mrracre Marz, Inc. (An Indiana corporation) 
Mrracte Marz, Inc. (A Virginia corporation) 
Mracre Marr or Kingston, Ixc. 
Mrmactz Marr or Derrorr, Inc. 

Mrmacte Marr Joy, Inc. 

Miracte Mart Wanrzen, Inc. 

Mracte Marr or Jonnstowy, Ixc. 
Mracte Marr or Muszzcon, Inc. 

Mrracte Mart or Muncr, Inc. 

ALLEN Fur Company, Inc. d/b/a Mmacte Mart 
Riea, Inc. d/b/a Franxuix Discount Department Srore 


and 
Reta Crerks International Association, AFL-CIO 


Case No. 25-CB-467 


AMALGAMATED CLoruinc Workers oF America, AFL-CIO 
Centra, States Jomvr Boarp, Reta anp 
DeparTMENT STorE EMPLOYEES, AMALGAMATED 
Crornine Workers or America, AFL-CIO 
Kenrucxiana Jornt Boarp, AMALGAMATED 
Croruinc Workers or America, AFL-CIO 
(Horrors Crnema Sxops, Inc.) 

(Mrracte Marr, Inc. [A Michigan corporation]) 
(Mrracte Mart, Inc. [A Pennsylvania corporation]) 
(Mractz Mart, Inc. [An Indiana corporation] ) 
(Mracte Marr, Inc. [A Virginia corporation]) 
(Mrracte Marr or Krnosron, Inc.) 
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(Mixeacts Mant or Derzorr, Inc.) 
(Mrracte Marr Joy, Inc.) 
(Mimacts Mant Warren, Inc.) 

(Mrracte Maat or Jonnstown, Inc.) 
(Maracte Marr or Musxecon, Inc.) 

(Mreacte Mart or Munciz, Inc.) 

(Autex Fos Company, Ixc. d/b/a Mrracte Mast) 
(Brea, Isc. d/b/a Franxurs Discount Department Srore) 


and 
Loca, 1441, Reram Cuerxs INTERNATIONAL 
Association, AFL-CIO 
ANSWER TO COMPLAINT INVOLVING 
MIRACLE MART, INC., ET AL 


Case No. 25-CA-1432 
Case No. 25-CB-467 


Para. 1(a) 1. Kentuckiana Joint Board denies that it has 


any knowledge or information sufficient to form a belief as 
to any of the allegations set forth in paragraph numbered 
‘‘1a”’ of the complaint. 


Para. 1(b) 2. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 
to any of the allegations set forth in paragraph numbered 
‘¢1b’’ of the complaint. 

Para. 1(c) 3. Kentuckiana Jcint Board admits each and 
every allegation set forth in paragraph numbered ‘‘1c’’ of 
the complaint. 

Para. 1(d) 4. Kentuckiana Joint Board admits each and 
every allegation set forth in paragraph numbered ‘‘1d”’ of 
the complaint. 

Para. 2 5. Kentuckiana Joint Board denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered ‘‘2’’ 
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of the complaint, except that it admits respondent Muncie is 
engaged in the operation of a retail department store in 
Muncie, Indiana, doing business under the trade name and 
style of Miracle Mart. 


Para. 3(a) 6. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 
to any of the allegations set forth in paragraph numbered 
‘<3a’’ of the complaint. 


Para. 3(b) 7. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 
to any of the allegations set forth in paragraph numbered 
‘<3b’’ of the complaint. 

Para. 3(c) 8. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 
to any of the allegations set forth in paragraph numbered 
“<3e’? of the complaint. 

Para. 3(d) 9. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 


to any of the allegations set forth in paragraph numbered 
“<3d’? of the complaint. 


Para. 3(e) 10. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 
to any of the allegations set forth in paragraph numbered 
‘<3e’? of the complaint. 

Para. 3(f) 11. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 
to any of the allegations set forth in paragraph numbered 
“<3f’ of the complaint. 


Para. 3(g) 12. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 
to any of the allegations set forth in paragraph numbered 
‘“3g’? of the complaint. 


Para. 3(h) 13. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 
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to any of the allegations set forth in paragraph numbered 
“<3h”? of the complaint. 

Para. 3(i) 14. Kentuckiana Joint Board denies each and 
every allegation set forth in paragraph numbered “3”? of 
the complaint. 

Para. 4 15. Kentuckiana Joint Board admits each and 
every allegation contained in paragraph numbered ‘‘4”’ of 
the complaint. 

Para. 5 16. Kentuckiana Joint Board denies that it has 
any knowledge or information sufficient to form a belief as 
to any of the allegations set forth in paragraph numbered 
“<5”? of the complaint, except that it admits that Lester La- 
Victor is Manager of respondent Muncie. 


Para. 6 17. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘6”’ of 
the complaint, except that it admits that Thomas Marsella 
is Manager of respondent Kentuckiana Joint Board, Amal- 
gamated Clothing Workers of America, AFL-CIO; that 
David Chaney is Manager of respondent Central States 
Joint Board, Retail and Department Store Employees, 
Amalgamated Clothing Workers of America, AFL-CIO; 
that Max Ungar is general organizer of respondent Central 
States Joint Board, Retail and Department Store Employ- 
ees, Amalgamated Clothing Workers of America, AFL- 
CIO; Beula Bates is an employee and agent of respondent 
Kentuckiana Joint Board; and that Walter Duggins is an 
employee and agent of respondent Kentuckiana Joint 
Board. 

Para. 7 18. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘7’’ of 
the complaint. 

Para. 7(a) 19. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘7a’’ of 
the complaint. 


Para. 7(b) 20. Kentuckiana Joint Board denies each and 


161 


every allegation contained in paragraph numbered ‘‘7b’’ 
of the complaint. 

Para. 8(a) 21. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘8a’’ of 
the complaint. 

Para. 8(b) 22. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘8b’’ of 
the complaint. 

Para. 8(c) 23. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘8c’’ of 
the complaint. 

Para. 8(d) 24. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘8d’’ of 
the complaint. 

Para. 9 25. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘9”’ of 
the complaint. 

Para. 9(a) 26. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘9a’’ of 
the complaint. 

Para. 9(b) 27. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘9b’’ of 
the complaint. 

Para. 10 28. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘10”’ of 
the complaint. 

Para. 11 29. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘11”’ of 
the complaint. 

Para. 12 30. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘12”’ of 
the complaint. 

Para. 13 31. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘13”’ of 
the complaint. 
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Para. 14 32. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘14”’ of 
the complaint. 

Para. 15 33. Kentuckiana Joint Board denies each and 


every allegation contained in paragraph numbered ‘‘15”’ of 
the complaint. 


Para. 16 34. Kentuckiana Joint Board denies each and 
every allegation contained in paragraph numbered ‘‘16”’ of 
the complaint. 

Artorney J. A. Copy 
Elsby Bldg. 
New Albany, Ind. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TWENTY-FIFTH REGION 


Case No. 25-CA-1432 


Horyoxe Crxema Sxops, Ixc. 

Mreactz Mart, Inc. (A Michigan corporation) 
Mrmacre Mazt, Isc. (A Pennsylvania corporation) 
Mmacrz Mazt, Ixc. (An Indiana corporation) 
Mimacre Mart, Inc. (A Virginia corporation) 
Mrmacrte Mart or Krxcstoy, Inc. 
Mreacte Mart or Derzorr, Inc. 

Mracre Mart Joy, Ixc. 

Mreacte Mart Warren, Inc. 

Mreacre Marr or Jounstown, Inc. 
Mrmacte Mart or Muskecon, Inc. 

Mreactz Marr or Munci, Inc. 

Autex Fur Compaxy, Inc. d/b/a Mrracte Marr 
Buca, Ixc. d/b/a Fraxxurs Discount Department Store 


and 
Bera Cuzzxs IxrerxationaL Association, AFL-CIO 
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Case No. 25-CB-467 


AMALGAMATED CLoTHING Workers or America, AFL-CIO 
Cenrrat States Joint Boarp, RETAIL aND 
Department Store Empioyees, AMALGAMATED 
Crorainc Workers or America, AFL-CIO 
Kentuckiana Joint Boarp, AMALGAMATED 
Crorainc Workers or America, AFL-CIO 
(Hotyoxe Crvema Suops, Inc.) 

(Mmacitge Marr, Inc. [A Michigan corporation] ) 
(Miracts Marr, Inc. [A Pennsylvania corporation] ) 
(Mrracte Marr, Inc. [An Indiana corporation] ) 
(Mreacte Mart, Inc. [A Virginia corporation]) 
(Mrracte Marr or Kixoston, Inc.) 

(Mimacte Marr or Dersorr, Inc.) 

(Mrmacre Marr Joy, Ino.) 

(Mimacte Marr Warrex, Inc.) 

(Mrracte Mart or Jounnstown, Inc.) 

(Mrracte Mart or Mvusxecon, Inc.) 

(Mrracte Mart or Muncre, Inc.) 

(AuteN Fur Company, Inc. d/b/a Mmacte Marr) 
(Riga, Inc. d/b/a Franxurm Discount Department Srore) 


and 


Locat 1441, Reram Cuierks INTERNATIONAL 
Association, AFL-CIO 


ANSWER oF ResponpENT CentRaL States Jorst Boarp, 
Reta ano Department SrorE EMPLoress, 
AMALGAMATED CLoTHING Workers or America, AFL-CIO 


The CENTRAL STATES JOINT BOARD, RETAIL 
AND DEPARTMENT STORE EMPLOYEES, AMAL- 
GAMATED CLOTHING WORKERS OF AMERICA, 
AFL-CIO (hereinafter called ‘‘Respondent Central 
States’’), answers the National Labor Relations Board’s 
complaint herein: 


1 (a) Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
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any of the allegations set forth in paragraph numbered 
“1a”? of the complaint. 

1 (b) Respondent Central States denies that it has any 
knowledge or information to form a belief as to any of the 
allegations set forth in paragraph numbered ‘‘1b’’ of the 
complaint. 

1 (c) Respondent Central States admits each and every 
allegation set forth in paragraph numbered ‘‘1c”’ of the 
complaint. 

1 (d) Respondent Central States admits each and every 
allegation set forth in paragraph numbered “1d”? of the 
complaint. 

2. Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered ‘‘2”’ 
of the complaint, except that it admits that respondent 
Michigan, respondent Muskegon and respondent Muncie 
are each engaged in the operation of a retail department 


store in the City set forth in column II opposite their name, 
doing business under the trade name and style set forth in 
column III opposite their name in the said paragraph. 


3 (a) Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered 
“3a”? of the complaint, except that it admits that respond- 
ent Muskegon caused to be transported to their respective 
places of business in Grand Rapids and Muskegon, Michi- 
gan, respectively, goods valued in excess of one million dol- 
lars in interstate commerce directly from states of the 
United States other than the state of Michigan. 

3 (b) Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph number ‘‘3b’’ 
of the complaint. 


3 (c) Respondent Central States denies that it has any 
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knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered 
‘*3c’’ of the complaint. 

3 (d) Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered 
‘<3d’’ of the complaint. 

3 (e) Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered 
‘<3e’?’ of the complaint. 

3 (f) Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered 
‘*3f’? of the complaint. 

3 (g) Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered 
‘<3g”’’ of the complaint. 

3 (h) Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered 
‘*3h’’ of the complaint. 

3 (i) Respondent Central States denies each and every 
allegation set forth in paragraph numbered ‘‘3i’’ of the 
complaint except that it admits that respondent Michigan 
and respondent Muskegon are each individually an employ- 
er engaged in commerce within the meaning of Section 2 (6) 
and (7) of the Act. 

4. Respondent Central States admits each and every al- 
legation contained in paragraph numbered ‘‘4’’ of the com- 
plaint. 

5. Respondent Central States denies that it has any 
knowledge or information sufficient to form a belief as to 
any of the allegations set forth in paragraph numbered ‘‘5”’ 
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of the complaint, except that it admits that Charles Breihof 
directed labor relations for respondent Michigan, respond- 
ent Muskegon and respondent Muncie. 

6. Respondent Central States denies each and every al- 
legation contained in paragraph numbered ‘‘6’’ of the com- 
plaint, except that it admits that David Chaney is Manager 
of respondent, Central States Joint Board, Retail and De- 
partment Store Employees, Amalgamated Clothing Work- 
ers of America, AFL-CIO; that Max Ungar is general or- 
ganizer of respondent Central States Joint Board, Retail 
and Department Store Employees, Amalgamated Clothing 
Workers of America, AFL-CIO; that Thomas Marsella is 
Manager of respondent Kentuckiana Joint Board, Amal- 
gamated Clothing Workers of America, AFL-CIO, and that 
Norma Howard was an organizer for Respondent Central 
States at Muncie, Indiana from on or about July 26, 1961 to 
August 18, 1961. 

7. Respondent Central States denies each and every al- 
legation contained in paragraph number ‘‘7’’ of the com- 
plaint. 

7 (a) Respondent Central States denies each and every 
allegation contained in paragraph numbered ‘‘7a’’ of the 
complaint. 

7 (b) Respondent Central States denies each and every 
allegation contained in paragraph numbered ‘‘7b”’ of the 
complaint. 

8 (a) Respondent Central States denies each and every 
allegation contained in paragraph numbered ‘‘8a’’ of the 
complaint. 

8 (b) Respondent Central States denies each and every 
allegation contained in paragraph numbered ‘‘8b’’ of the 
complaint, except that it admits that on or about August 
16, 1961, it executed a collective bargaining agreement with 
respondent Muncie relating to the hire, terms and condi- 
tions of employment and that since said date, it and re- 
spondent Muncie have maintained in effect and enforced 


167 


said contract, recognizing respondent Central States Joint 
Board, Retail and Department Store Employees, Amal- 
gamated Clothing Workers of America, AFL-CIO, as the ex- 
clusive bargaining representative for a unit of employees 
consisting of all regular full-time employees, and all extra 
employees, employed by respondent Muncie, excluding store 
manager, assistant store manager, warehouse manager, 
managers of leased departments, assistant managers of 
shoe and hardware departments (providing union employ- 
ees are covering the floor), head bookkeeper, professional 
employees, guards and supervisors as defined in the Act. 

8 (c) Respondent Central States denies each and every 
allegation contained in paragraph numbered ‘‘8c’’ of the 
complaint, except that it admits that the collective bargain- 
ing agreement between it and respondent Muncie entered 
into on or about August 16, 1961, contains an ‘‘agency 
shop clause’’ which requires payment by employees in the 
unit described in paragraph above, to respondent Central 
States Joint Board, Retail and Department Store Employ- 
ees, Amalgamated Clothing Workers of America, AFL- 
CIO, a sum of money equal to the amount paid to it by 
members thereof as initiation fees and regular membership 
dues as a condition of employment. 

8 (d) Respondent Central States denies each and every 
allegation contained in paragraph numbered ‘‘8d’’ of the 
complaint. 

9. Respondent Central States denies each and every al- 
legation contained in paragraph numbered ‘‘9’’ of the com- 
plaint, except as hereinafter admitted. 

9 (a) Respondent Central States denies each and every 
allegation contained in paragraph numbered ‘‘9a’’ of the 
complaint. 

9 (b) Respondent Central States denies each and every 
allegation contained in paragraph numbered ‘‘9b’’ of the 
complaint, except that it admits that on or about August 
16, 1961, as the duly designated bargaining representative 
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of the employees it did lawfully enter into a collective bar- 
gaining agreement with respondent Muncie and has en- 
forced said agreement since such date. 

10. Respondent Central States denies each and every al- 
legation contained in paragraph numbered ‘‘10’’ of the 
complaint. 

11. Respondent Central States denies each and every al- 
legation contained in paragraph numbered ‘‘11’’ of the 
complaint. 

12. Respondent Central States denies each and every al- 
legation contained in paragraph numbered ‘‘12’’ of the 
complaint. 

13. Respondent Central States denies each and every al- 
legation contained in paragraph numbered ‘‘13’’ of the 
complaint. 

14. Respondent Central States denies each and every al- 
legation contained in paragraph numbered ‘‘14’’ of the 
complaint. 

15. Respondent Central States denies each and every al- 
legation contained in paragraph numbered ‘‘15’’ of the 
complaint. 

16. Respondent Central States denies each and every al- 
legation contained in paragraph numbered ‘‘16’’ of the 
complaint. 

Wuezezrorz, the Respondent Central States demands that 
the complaint of the National Labor Relations Board herein 
be dismissed. 

/s/ Berwagp J. FIRestone 
Bernard J. Firestone, Esquire 
316 Charlevoix Building 
2033 Park Avenue 
Detroit 26, Michigan 
WOodward 1-3085 


Daten: Detroit, Michigan 
February 14, 1962 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOAED 
TWENTY-FIFTH REGION 
° e ° e 
Case No. 25-CA-143 
Hoxyoxe Crvema Sxors, Inc., et al 
and 
Reram Cuerxs IxternationaL Association, AFL-CIO 


Case No. 25-CB-467 
AMALGAMATED CLOTHING WoRKERS OF AMEBICA, 
AFL-CIO, et al 
and 


Locay 1441, Revam CrerKs INTERNATIONAL ASSOCIATION, 
AFL-CIO 


ResponpeNtT Expioyers’ ANswer To CoMPLAINT 


Comes now Respondent Employers by their attorneys, 
PARKER, CHAPIN and FLATTAU, and respectfully 
answer the Complaint as follows: 


I 
Paragraphs 1, 2, 3(a), 3(b), 3(c), 3(d), 3(e), 3(f), 3(g), 
4and5 of the Complaint are admitted. 
sai 
Paragraphs 6, 9, 13 and 14 of the Complaint are nei- 
ther admitted nor denied for lack of information. 
Ii 
So much of paragraph 3(h) as alleges that the named 
Respondents have common officers, ownership, directors 
and operators, is admitted and the remainder denied. 
IV 
So much of paragraphs 8(a), 8(b), and 8(c) as allege 
that Respondent MUNCIE entered into an ‘‘Agreement of 
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Intent”’ and later a collective bargaining contract with Re- 
spondent Unions for a unit as alleged and containing an 
“fagency shop clause’’, is admitted and the remainder 
denied. 
Vv 
Paragraphs 3(i), 7(a), 7(b), 8(d), 10, 11, 12, 15 and 16 
of the Complaint are denied. 
Dated: February 14, 1962. 
/s/ Bosest H. Pick 

Robert H. Pick 

Parker, Chapin and Flattau 

530 Fifth Avenue 

New York 36, N. Y. 


I certify that this Answer was mailed, postage prepaid, 
on February 14, 1962, to the following: 
/s/ Roserr H. Pick 
Robert H. Pick 
Local 1441, Retail Clerks International Association, AFL- 
CIO 
308 West Washington Street 
Muncie, Indiana 
Retail Clerks International Association, AFL-CIO 
Connecticat Avenue & DeSales Street, N.W. 
Washington 6, D.C. 
Amalgamated Clothing Workers of America, AFL-CIO 
13 Union Square 
New York, New York 
Central States Joint Board, Retail and Department 
Store Employees, 
Amalgamated Clothing Workers of America, AFL-CIO 
316 Charlevoix Building 
Detroit 26, Michigan 
Kentuckiana Joint Board, Amalgamated Clothing 
Workers of America, AFL-CIO 
1614 Spring Street 
New Albany, Indiana 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Case No. 25-CA-1432 


Horyoke Crxema Suops, Inc. 

Mrmacrz Marr, Inc. (A Michigan corporation) 
Mrracte Marr, Inc. (A Pennsylvania corporation) 
Mmacte Marr, Inc. (An Indiana corporation) 
Mrracte Mart, Inc. (A Virginia corporation) 
Mmacte Mart or Kinesrox, Ixc. 
Mracre Mart or Dernort, Inc. 

Mracte Marr or Joy, Inc. 

Mracte Mart Warren, Inc. 

Mrmacre Marr or Jonnstown, Inc. 
Mracte Mast or Musxgcon, Inc. 

Mmacie Mart or Muncr, Inc. 

ALLEN Fur Company, Inc. d/b/a Mmacre Magr 
Rica, Inc. d/b/a Franxurn Discount Department Srore 


and 
Reram Cuerss Internationa, Association, AFL-CIO 


Case No. 25-CB-467 


AMALGAMATED CLoTHING WorKERs or AmeERica, AFL-CIO 
CentraL States Jowt Boarp, Retam anp 
DeparTMeNT SrorE EMPLOYEES, AMALGAMATED 
CuioTuinc Workers or America, AFL-CIO 
Kenrtuckiana Joint Boarp, AxtsLGAMATED 
Cuotainc Workers or America, AFL-CIO 
(Horyoxe Crxema Sxops, Inc., et al) 


and 


Looay 1441, Reram Crerxs InrernationaL Assocutron, 
AFL-CIO 


Mr. Martin M. Liebman, for the General Counsel. 
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Mr. Robert H. Pick (Parker, Chapin & Flattau) 
of New York, N. Y., for the Respondent Companies. 


Mr. Jacob Sheinkman, of New York, N. Y., for the 
Respondent Amalgamated. 


Mr. John A. Cody, of New Albany, Ind., for the 
Respondent Kentuckiana. 


Mr. Bernard Firestone, of Detroit, Mich., 
for the Respondent Central States. 


Mr. Robert Karmel, of Chicago, Ill. for the 
the Charging Union, Retail Clerks. 


IsrTermMepute Reporr aND RECOMMENDED Oxper 
Statement of the Case 


An original charge in Case No. 25-CA-1432 was filed by 
the Retail Clerks on August 18, 1961. It was duly served 
upon the parties. A first amended charge in the same case 
was filed on January 22, 1962. An original charge in Case 
No. 25-CB-467 was filed jointly by nine locals of the Retail 
Clerks, and a first amended charge in the same case was filed 
on January 22, 1962. On January 26, 1962, the General 
Counsel of the National Labor Relations Board issued an 
order consolidating the two cases, a complaint and a notice 
of hearing thereon. Answers were thereafter filed by the 
various Respondents. The complaint alleges and the answers 
deny that the Respondent Employers have engaged in un- 
fair labor practices in violation of Section 8(a)(1)(2) and 
(3) of the National Labor Relations Act, as amended, and 
that the Respondent Unions have engaged in unfair labor 
practices in violation of Section 8(b)(1)(A) and (2) of the 
Act. Pursuant to notice, a hearing was held in Muncie, In- 
diana, on April 10 and 11, 1962, before the undersigned 
Trial Examiner. 

At the hearing all parties were represented by counsel and 
were afforded full opportunity to present evidence pertinent 
to the issues, to argue orally and to file briefs. Briefs have 
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been received from all parties except the Respondent Em- 
ployers. 


Disposition of the Respondent Unions’ motion to dismiss 
the allegations of the complaint against them, upon which 
ruling was reserved at the hearing, is made by the following 
findings, conclusions, and recommendations. 


Upon the record thus made, and from his observation of 
the witnesses, the Trial Examiner makes the following: 


Frovpmes or Facr 
I. The business of the Respondent Employers 


The Respondent Employers, listed immediately below, 
are corporations existing by virtue of the laws of the re- 
spective States listed beside each, and operate retail de- 
partment stores in cities also noted beside each name: 


Pennsylvania 
Massachusetts 


Each of the above-named Respondents annually sells 
products of more than $500,000 in value. Each of them, 
except the Respondent Holyoke, annually causes to be trans- 
ported to it, in interstate commerce, products valued at more 
than $100,000. Holyoke annually causes goods valued at 
more than $50,000 to be shipped to it in interstate com- 
merce. 
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The Respondent Holyoke owns a majority of the out- 
standing shares of all the named corporations. Irvin Bern- 
stein is president and George Desser is secretary of all the 
corporations. The directors of all the corporations are: 
Irvin Bernstein, George Desser, Edith Bernstein and Sarah 
Desser. 


Receipts from the sale of merchandise by all corporations 
named above are deposited in banks at the location of each, 
but Irvin Bernstein and Desser are the only persons author- 
ized to withdraw such funds. 

The foregoing facts were stipulated to by all parties. It is 
therefore found that the Respondent Employers, and each 


of them, are engaged in commerce within the meaning of the 
Act. 


IL. The labor organizations involved 


Amalgamated Clothing Workers of America, AFL-CIO; 
Central States Joint Board, Retail and Department Store 
Employees, Amalgamated Clothing Workers of America, 


AFL-CIO; Kentuckiana Joint Board, Amalgamated Cloth- 
ing Workers of America, AFL-CIO; and Retail Clerks In- 
ternational Association, AFL-CIO, are labor organizations 
within the meaning of the Act. 


TL. The unfair labor practices 
A. Setting and major issues 


All of the conduct claimed by General Counsel to be vio- 
lative of the Act occurred at Muncie, Indiana, within a 
period of a few days before and upon the opening for busi- 
ness of a new discount store at this location. In prelimi- 
nary summary, the facts established by the undisputed 
testimony of Charles Breihof, former General Manager of 
the chain of stores, depict the unsavory spectacle of collu- 
sion between an employer of national scope and labor organ- 
izations of international jurisdiction to deprive employees 
of their rights, guaranteed by Section 7 of the Act, to se- 
lect, if any, their own collective-bargaining representatives. 
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Such collusion consisted of an oral agreement between 
Breihof and an Amalgamated representative, even before 
the Muncie store opened, whereby Amalgamated organizers 
would be hired as employees for the specific purpose of 
soliciting regular employees to join that labor organization. 
The agreement was fulfilled and, as noted below, resulted 
in an exclusive-recognition contract between management 
and the Amalgamated. General Counsel not only contends 
that such conduct was violative of several sections of the 
Act, but also urges that a broad ‘‘cease and desist’? pre- 
ventive order be issued against all corporations owned and 
controlled by Bernstein and Desser, as named herein. 


B. The facts 


In mid-August, 1961, Charles Breihof was the General 
Manager and Labor Relations Director of all 14 stores list- 
ed herein. His authority was subordinate only to Irvin 
Bernstein and George Desser, previously identified as presi- 
dent and secretary of all corporations. Breihof retained 
these positions and authority until March 1962. According 
to his undisputed testimony, corroborated by certain sworn 
statements previously made before a Board agent which 
General Counsel properly characterized as admissions 
against interest, the following material events occurred. 


(1) Breihof first came to Muncie in July, to oversee the 
preparations for opening a new store in that city. He trans- 
ferred Lester LaVictor from the Fort Wayne, Indiana, 
store to be resident manager at Muncie. 


(2) About August 1, Breihof met with Max Ungar, a 
representative of the Respondent Central States. Ungar 
requested and Breihof granted permission to have three 
women organizers, who were also experienced ‘‘discount 
girls,’’ put on the Muncie payroll and do ‘‘quiet, efficient’’ 
organizing. 

(3) Pursuant to this arrangement, union organizers How- 
ard, Ice and Denham were hired; (Ice is head of a Louis- 
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ville, Kentucky, Local of Amalgamated, Denham a delegate 
to the Respondent Kentuckiana.) 


(4) The organizing efforts of these three, of which Brei- 
hof admitted he was aware, were not interfered with by 
management. 


(5) On August 12, Breihof returned to his headquarters 
in Grand Rapids, Michigan, and Bernard Bernstein, brother 
of Irvin Bernstein, came to Muncie to oversee the actual 
opening of the store to the public. 


(6) During the next 2 or 3 days Breihof was in telephonic 
communication with Bernstein and a union representative 
in Muncie, concerning steps to be taken in arranging for a 
card check of Amalgamated authorization cards,! oral rec- 
ognition, and setting up negotiation meetings. 

(7) Breihof met with Ungar on August 16, in Cleveland, 
Ohio and an exclusive-recognition contract, covering the 
Muncie store, was executed. The contract also contains a 
union-security clause.” 

In marked contradistinction to the open assistance thus 
accorded Amalgamated representatives, the undisputed tes- 
timony of an official of the Retail Clerks, R. B. Lewis, shows 
that: 

(1) On August 7 Lewis and another representative of the 
same labor organization went to Store Manager LaVictor, 
and ‘‘requested permission to sign the employees.’’ Lewis 
informed LaVictor that he had previously been in communi- 
cation with Attorney Burns, in Detroit, who had negotiated 
an earlier contract between his client, the Miracle Mart store 
in Fort Wayne, Indiana, and the Retail Clerks, and that 
Burns had informed him that the parties had agreed that 
when opened the Muncie store would be covered by the same 
Fort Wayne contract. LaVictor, however, told Lewis that 


2The authorization cards were applications for membership in the parent 
International. 

2 The contract was signed by Ungar and Marsella, as representatives of the 
Eespondent Central States. 
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he had had no word about this matter from company offi- 
cials, and declined to permit him to ‘‘talk to the employees.”’ 

(2) On August 15, the day before its public opening, 
Lewis again went to the Muncie store. He approached Ber- 
nard Bernstein, claimed that the Fort Wayne contract cov- 
ered Muncie, and requested ‘‘the right to sign these em- 
ployees in the store.’’ Bernstein refused such permission, 
and ordered Lewis from the store. 


(3) A similar request to Bernstein was refused on An- 


gust 18, and by police order Lewis was ordered from the 
premises. 


C. Conclusions 


From these uncontradicted facts it is concluded that: (1) 
the Respondent Employers rendered substantial assistance 
to the Respondent Unions in their organizing at Muncie; 
(2) that similar assistance was denied the Retail Clerks; 
(3) that by entering into an exclusive-recognition contract 
under such conditions the Respondents deprived the Mun- 


cie employees of rights guaranteed by Section 7 of the 
Act, the employer Muncie violating Section 8(a)(1) and 
the Union Section 8(b)(1)(A) of the Act. 


As noted above, the contract entered into by the Re- 
spondents Muncie and Amalgamated contains a union-se- 
curity clause. Although it appears that up to the date of 
the hearing no dues have been paid by members or that 
the equivalent of dues have been exacted from nonmem- 
bers, as the agreement requires, the execution of such a 
contract was clearly unlawful from its inception? The pro- 
viso of Section 8(a)(3) permits a union-security clause 
under certain conditions, but not where the labor organi- 
zation has been unlawfully assisted, as here, by an employer. 
It follows that by entering into this contract the employer 
violated Section 8(a)(3) by imposing discriminatory condi- 


3 N.LEB. v. Revere Metal Art Co., 280 F. 2d 96, at 100, cert. denied 364 
U.S. 894. 
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tions upon employees to encourage membership in and sup- 
port of a labor organization, while the Respondent Union, 
in causing or attempting to cause such discrimination vio- 
lated Section 8(b)(2) of the Act. 


General Counsel does not contend that there was, or is, 
merit in the claim made by the Retail Clerks, through its 
representative Lewis that the Fort Wayne contract law- 
fully covered Muncie employees.‘ Indeed, from the state of 
the record it appears that the Retail Clerks sought, but 
failed, to obtain the same unlawful assistance rendered a 
rival organization. It is clear that neither the employer 
nor the competing labor organizations at any material time 
gave consideration to the underlying purpose of the Act— 
the protection of employees’ rights to choose, or not to 
choose, any labor organization as their bargaining repre- 
sentative. Thus the claims in the brief of Retail Clerks that 
the Respondents engaged in ‘‘shameful conspiracy’’ and 
‘“‘ran roughshod over employee rights’? seems no more than 
the disgrantled and envious voice of the pot vilifying the 
kettle. 


IV. The effect of the unfair labor 
practices upon commerce 


The activities of the Respondents, set forth in section II, 
above, occurring in connection with the operations of the 
Respondent Employers, and each of them, as described in 
section I, above, have a close, intimate and substantial re- 
lation to trade, traffic, and commerce among the several 
States and tend to lead to labor disputes burdening and ob- 
structing commerce and the free flow of commerce. 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, and upon the entire record, the Tria! Exam- 
iner makes the following: 


4 The Fort Wayne contract, in evidence, purports to cover an area far exceod- 
ing the unit certified by the Board. 
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Conclusions of Law 


1. Amalgamated Clothing Workers of America, AFL- 
CIO; Central States Joint Board, Retail and Department 
Store Employees, Amalgamated Clothing Workers of Amer- 
ica, AFL-CIO; Kentuckiana Joint Board, Amalgamated 
Clothing Workers of America, AFL-CIO; and Retail Clerks 
International Association, AFL-CIO, are labor organiza- 
tions within the meaning of Section 2(5) of the Act. 

2. By contributing assistance and support to Amalga- 
mated Clothing Workers of America, AFL-CIO; Central 
States Joint Board, Retail and Department Store Employ- 
ees, Amalgamated Clothing Workers of America, AFL-CIO; 
and Kentuckiana Joint Board, Amalgamated Clothing 
Workers of America, AFL-CIO, the Respondent Employers 
have engaged in and are engaging in unfair labor practices 
within the meaning of Section 8(a) (2) of the Act. 

3. By discriminating in regard to the terms and conditions 
of employment of their Muncie, Indiana, employees, there- 
by encouraging membership in and support of a labor or- 
ganization, the Respondent Employers have engaged in and 
are engaging in unfair labor practices within the meaning 
of Section 8(a)(3) of the Act. 


4. By interfering with, restraining and coercing employ- 
ees in the exercise of rights guaranteed by Section 7 of the 
Act, the Respondent Employers have engaged in and are 
engaging in unfair labor practices within the meaning of 
Section 8(a)(1) of the Act. 


5. By causing and attempting to cause the Respondent 
Employers to discriminate against employees within the 
meaning of Section 8(a)(3) of the Act, the Respondent 
Unions have engaged in and are engaging in unfair labor 
practices within the meaning of Section 8(b) (2) of the Act. 

6. By restraining and coercing employees in the exercise 
of rights guaranteed in Section 7 of the Act, the Respondent 
Unions have engaged in unfair labor practices within the 
meaning of Section 8(b)(1)(A) of the Act. 
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7. The aforesaid unfair labor practices are unfair labor 
practices within the meaning of Section 2(6) and (7) of 
the Act. 


The Remedy 


Having found that the Respondents have engaged in un- 
fair labor practices, the Trial Examiner will recommend 
that they cease and desist therefrom and take affirmative 
action necessary to effectuate the policies of the Act. 


General Counsel seeks a broad cease and desist order. 
The Trial Examiner believes there is merit in his conten- 
tion that under the circumstances existing here, as a pre- 
ventive measure such an order is fully warranted. There is 
no question but that this chain of discount stores is not 
only an expanding operation but a single, integrated enter- 
prise, with central labor policy and control. 

It will be recommended that the contract of August 16 
between the Respondents be set aside, and that recognition 
of the Respondent Unions be withdrawn and withheld un- 
less and until the said labor organizations shall have been 
certified as such representative by the Board. 

Because of the nature of the unfair labor practices here 
involved, which occurred even before actual operations of 
the store began, it will be recommended that the Respond- 
ents cease and desist from infringing in any manner upon 
rights guaranteed employees by Section 7 of the Act. 


RzecoMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, and upon the entire record in the case, ibis 
recommended that: 


L The Respondents Holyoke Cinema Shops, Inc.; Miracle 
Mart, Inc., (a Michigan corporation); Miracle Mart, Inc., 
(a Pennsylvania corporation) ; Miracle Mart, Inc., (an In- 
diana corporation); Miracle Mart, Inc., (a Virginia corpo- 
ration); Miracle Mart of Kingston, Inc.; Miracle Mart of 
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Detroit, Inc.; Miracle Mart of Joy, Inc.; Miracle Mart War- 
ren, Inc.; Miracle Mart of Johnstown, Inc.; Miracle Mart 
of Muskegon, Inc.; Miracle Mart of Muncie, Inc.; Allen Fur 
Company, Inc., d/b/a Miracle Mart; and Riga, Inc., d/b/a 
Franklin Discount Department Store, their officers, agents, 
successors, and assigns, shall: 


(a) Cease and desist from: 


(1) Maintaining or giving effect to the current collective- 
bargaining agreement between Miracle Mart, Inc., of Mun- 
cie, Indiana, and the Central States J oint Board, Amalga- 
mated Clothing Workers of America, AFL-CIO, or to any 
extension, renewal, or modification thereof. 


(2) Recognizing said labor organization as the repre- 
sentative of any of the Muncie, Indiana, employees for the 
purposes of dealing with them concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, or 
other conditions of employment unless and until said labor 
organization shall have been certified as such representa- 
tive by the Board. 


(3) Assisting or contributing support to the aforesaid 
labor organization, or to any other labor organization. 


(4) Encouraging membership in and support of the 
above-named labor organization, or any other labor organi- 
zation of their employees, by discriminating in regard to 
hire or tenure or employment or any term or condition of 
employment. 


(5) In any other manner interfering with, restraining or 
coercing employees in the exercise of the right to self-or- 
ganization, to form labor organizations, to join or assist 
any labor organization, to bargain collectively through rep- 
resentatives of their own choosing, and to engage in con- 
certed activities for the purpose of collective bargaining 
or other mutual aid or protection, or to refrain from any or 
all such activities. 


(b) Take the following affirmative action to effectuate 
the policies of the Act: 


(1) Withdraw and withhold recognition from Central 
States Joint Board, Amalgamated Clothing Workers of 
America, AFL-CIO as the representative of said employees 
for the purpose of dealing with them concerning grievances, 
labor disputes, wages, rates of pay, hours of employment or 
other conditions of employment unless and until the said 
labor organization shall have been certified as such repre- 
sentative by the Board. 


(2) Post at their stores, and at all other places where 
notices to employees are customarily posted, copies of the 
notice attached hereto and marked ‘‘ Appendix A.’’*® Copies 
of said notice, to be furnished by the Regional Director for 
the Twenty-fifth Region, shall, after being duly signed by 
the Respondents’ authorized representatives, be posted by 
the Respondents immediately upon receipt thereof, in con- 
spicuous places, and maintained for a period of 60 consecu- 
tive days. Reasonable steps shall be taken to insure that 
said notices are not altered, defaced, or covered by any 
other material. 


(3) Post at the same places and under the same condi- 
tions as set forth in (2) above, as soon as they are for- 
warded by the Regional Director, copies of the Respondent 
Unions’ notice herein, marked ‘‘ Appendix B.’’ 


(4) Notify the Regional Director for the Twenty-fifth 
Region, in writing, within 20 days from the date of the serv- 
ice of this Intermediate Report and Recommended Order, 


S In the event that these recommendations be adopted by the Board, the 
words ‘‘A DECISION AND ORDER”? shall be substituted for the words 
«<THE RECOMMENDATIONS OF A TRIAL EXAMINER’? in the notice. 
In the further event that the Board’s Order be enforced by a decree of a United 
States Cireuit Court of Appeals, the words ‘‘A DECREE OF THE UNITED 
STATES COURT OF APPEALS ENFORCING AN ORDER”? shall be sub- 
stitated for the words ‘‘A DECISION AND OEDER.’’ 
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what steps have been taken to comply herewith.* 


II. The Respondents Amalgamated Clothing Workers of 
America, AFL-CIO; Central States Jomt Board, Retail 
and Department Store Employees, Amalgamated Clothing 
Workers of America, AFL-CIO, and Kentuckiana Joint 
Board, Amalgamated Clothing Workers of America, AF'L- 
CIO; their officers, agents, successors and assigns, shall: 


(a) Cease and desist from: 


(1) Causing or attempting to cause the Respondent Em- 
ployers named herein, their officers, agents, successors or 
assigns to discriminate against their employees in violation 
of Section 8(a) (3) of the Act. 


(2) Maintaining or giving effect to the current agree- 
ment between Miracle Mart, Inc., of Muncie, Indiana, and 
the Central States Joint Board, Amalgamated Clothing 
Workers of America, AFL-CIO, or to any extension, re- 
newal, or modification thereof; unless and until said labor 
organization shall have been certified as the exclusive bar- 
gaining representative by the Board. 


(3) In any manner restraining or coercing the employees 
of the said employers in the exercise of their rights to en- 
gage in, or refrain from engaging im, any or all of the 
activities guaranteed in Section 7 of the Act. 


(b) Take the following affirmative action which will ef- 
fectuate the policies of the Act: 


(1) Post in conspicuous places at their business offices 
and at all other places where notices to members are cus- 
tomarily posted copies of the notice attached hereto as 


¢In the event that these recommendations be adopted by the Board, this 
provision shall be modified to read: ‘‘Notify said Regional Director in writing 
10 days from the date of this Order what steps the Respondent has taken to 
comply herewith.’’ 
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“Appendix B.’’? Copies of said notice, to be furnished 
by the Regional Director for the Twenty-fifth Region, shall, 
after being duly signed by authorized representatives, be 
posted immediately upon receipt thereof and be maintained 
by the Respondents for 60 consecutive days thereafter. 
Reasonable steps shall be taken to insure that said notices 
are not altered, defaced, or covered by any other material. 


(2) Post at the same places and under the same condi- 
tions as set forth in (1) above, and as soon as they are 
forwarded by the aforesaid Regional Director, copies of the 
Respondent Employers’ notices, attached hereto and 
marked ‘‘ Appendix A.”’ 

(3) Deliver to the said Regional Director signed copies 
of “Appendix B”’ for posting by the Employer Respond- 
ents. Copies of said notice, to be farnished by said Region- 
al Director, shall, after being signed by the Respondent 
Unions’ representatives, be forthwith returned to said Re- 
gional Director for such posting. 

(4) Notify the Regional Director for the Twenty-fifth 
Region, in writing, within 20 days from the date of the 
service of this Intermediate Report and Recommended 
Order, what steps have been taken to comply herewith.* 


Date at Washington, D. C. 
C. W. Whittemore 
C. W. Wurrremore 
Trial Examiner 


7 Im the event that these recommendations be adopted by the Board, the 
words ‘‘A DECISION AND OEDER”’ shall be substituted for the words 
“THE RECOMMENDATIONS OF A TRIAL EXAMINER’? in the notice. 
In the further event that the Board’s Order be enforced by a decree of 2 United 
States Court of Appeals, the words ‘‘A DECREE OF THE UNITED STATES 
COURT OF APPEALS ENFORCING AN ORDER’? shall be substituted for 
the words ‘‘A DECISION AND ORDER.’’ 

8 In the event that these recommendations be adopted by the Board, this 
provision shall be modified to read: “‘ Notify said Regional Director in writing 
within 10 days from the date of this Order what steps the Respondent hes taken 
to comply herewith.”’ 


185 


APPENDIX A 


Norice to ALL EMPLOYEES 
Pursuant TO 
Tue RecomMMENDATIONS OF A TriaL EXaMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


We Wuz Nor encourage membership in AMALGAMATED 
Ciorainc Workers or America, AFL-CIO, or in any 
other labor organization of our employees, by discrim- 
inating in regard to hire, tenure, or any term or condi- 
tion of employment. 

We Wuuw Nor give effect to the current agreement 
between Miracle Mart, Inc., of Muncie, Indiana, and 
the Central States Joint Board, Amalgamated Clothing 
Workers of America, AFL-CIO, or to any extension, 
renewal, or modification thereof. 


We Wax Nor contribute unlawful assistance or support 
to the above-named labor organization. 


We Wu withdraw and withhold recognition at our 
Muncie, Indiana, store of the above-named labor or- 
ganization, or to any successor thereto, unless and until 
it shall have demonstrated exclusive majority repre- 
sentative status pursuant to a Board-conducted elec- 
tion among our emp)oyees. 


We Wut Nor interfere with, restrain, or coerce our 
employees in any manner in the exercise of their right 
to self organization, to form, join, or assist labor or- 
ganizations, to bargain collectively through representa- 
tives of their own choosing, and to engage in other 
concerted activities for the purpose of collective bar- 
gaining or other mutual aid or protection. 


Hotyoxe Crxema Suops, Inc. 
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Mrsacus Mazr, Ive. (A Michigan corporation) 
Mraacus Mazz, Inc. (A Pennsylvania corporation) 
Mrsacuz Mart, Inc. (An Indiana corporation) 
Mraacuz Maszr, Inc. (A Virginia corporation) 
Mrnactz Mast or Krxeston, Ixo. 
Mreacts Mast or Derzorr, Ixc. 
Mractz Mazr or Joy, Inc. 
Mreactz Manr Wazsen, Inc. 
Mrmactz Mast or Jonnsrown, Inc. 
Mreactz Mast or Musxzcon, Inc. 
Mreactz Magt or Muncr, Inc. 
Arrz~ Fur Compaxy, Ixc. d/b/a Mrmactz Mart 
Brea, Ixc. d/b/a Fraxxirn Discount 
Department Srores 

(Employers) 
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Noricz 
To Aut Memsess or AMALGAMaTED CLorHixc WoRKERS 
or America, AFL-CIO and 
To Aut Empioyzzs or Hotyoxe Crvema Suops, Inc. 
and THz Svussmiusrims 


Pursuant To 
Tue RecoMMENDaTIONS oF a Trut ExaMINEr 


of the National Labor Relations Board and in order to ef- 
fectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


We Wuz Nor give effect to our current agreement with 
Miracle Mart, Inc., of Muncie, Indiana, or any other 
contract with said employer, unless and until we shall 
have demonstrated our majority representative status, 
at said store, pursuant to a Board-conducted election. 
We Wut Nor cause or attempt to cause the above- 


named employers to discriminate in any manner 
against their employees in violation of Section 8(a) (3) 
of the Act. 


We Wut Nor in any manner restrain or coerce em- 
ployees in the exercise of the right of self-organization, 
to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own free 
choice, and to engage in other concerted activities for 
the purposes of collective bargaining or other mutual 
aid or protection, or to refrain from any or all such 
activities. 
AmaLGaMaTED CLOTHING WORKERS OF 
America, AFL-CIO 
(Labor Organization) 
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Cexrran Srarss Jomt Boarp, Retat 
AND DepartTMENT STorE EMPLOYEES, 
AwatcaMaTep CLoTHING WoREERS OF 
America, AFL-CIO 
(Labor Organization) 


: (Representative) 
Kexrtucsuxa Jorst Boarp, AMALGA- 
MATED CLOTHING WORKERS OF 
America, AFL-CIO 
(Labor Organization) 


23-8921), if they have any question 
provisions. 


139 NLRB No. 106 D-4284 
Muncie, Ind. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 25-CA-1432 


Hoxryoxe Crxema Suops, Inc. 

Miracte Marr, Inc. (A Michigan corporation) 
Miracte Mart, Inc. (A Pennsylvania corporation) 
Mrmacte Mart, Inc. (A Indiana corporation) 
Mrracte Marr, Inc. (A Virginia corporation) 
Mrmacte Mart or Krixosron, Ixc. 
Mrmacte Marr or Dernorr, Inc. 
Mrractz Mart or Joy, Inc. 

Mrmacte Marr or Wannen, Inc. 
Mrmacte Marr or Jounstown, Inc. 
Mmacte Mart or Musxecon, Ixc. 
Mrracte Mart or Muncr, Inc. 

Auten Fur Company, Inc. d/b/a Mmacte Mart 


Riga, Inc. d/b/a Franxurn Discount Department Store 


and 
Reraw Cuerks IntrernationaL Assocutiox, AFL-CIO 


Case No. 25-CB-467 


AMALGAMATED CLorHiInc Workers or America, AFL-CIO 
CentraL States Jornt Boarp, Reram aND 
DepartMENT Srort EMPLoyess, AMALGAMATED 
Croruixnc Workers or America, AFL-CIO 
Kentuckiana Joint Boarp, AMALGAMATED 
Ciotuixne Workers or America, AFL-CIO 
(Horyoxr Crxema Suops, Inc., e¢ al) 


and 


Loocay 1441, Reta Cuierks InrernattonaL Association, 
AFL-CIO 
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DectsioN AND ORDER 


On July 19, 1962, Trial Examiner C. W. Whittemore is- 
sued his Intermediate Report in the above-entitled pro- 
ceeding finding that the Respondents had engaged in and 
were engaging in certain unfair labor practices and recom- 
mending that they cease and desist therefrom and take 
certain affirmative action, as set forth in the Intermediate 
Report attached hereto. Thereafter, the Respondent Unions 
and the General Counsel filed exceptions to the Intermediate 
Report and briefs in support thereof. 


Parsuant to the provisions of Section 3(b) of the Act, 
the Board has delegated its powers in connection with these 
cases to a three-member panel. 


The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The Board 
has considered the entire record in these cases, including 
the Intermediate Report, the exceptions and briefs, and 
fds merit in the exceptions of the Respondent Unions. Ac- 
cordingly, the Board adopts the findings of the Trial Exam- 
iner only insofar as consistent with this Decision and Order. 


The Trial Examiner found that Respondent Employers, 
herein called the Company, by rendering ‘‘substantial as- 
sistance’? to Respondent Unions, herein called Amalga- 
mated, in their organizing campaign at the newly-established 
Miracle Mart store in Muncie, Indiana; by refusing ‘‘simi- 
lar assistance”’ to the Retail Clerks, the Charging Parties 
herein; and by entering into a union-security contract with 
Amalgamated ‘‘under such conditions,”’ violated Section 
8(a)(1), (2) and (3) of the Act. The Tria] Examiner also 
found that, by entering into the union-security agreement 
with the Company, Amalgamated violated Section 8(ab(1)- 
(A) and (2). For the reasons stated below, we disagree with 
these findings. 


1. The Trial Examiner found initially that on August 1, 
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1961,’ Charles Breihof, General Manager and Labor Rela- 
tions Director of the Company, agreed with Max Ungar, a 
representative of Amalgamated, that three women organ- 
izers, who were also experienced ‘‘discount girls,’’ would be 
put on the payroll of the Company’s Muncie store to do 
‘‘quiet, efficient organizing;’’ that ‘‘pursuant to this ar- 
rangement’’ union organizers Howard, Ice, and Denham 
were hired; and that, by this conduct, the Company violated 
Section 8(a) (1) and (2) of the Act. We do not agree. Even 
assuming, as the Trial Examiner found, that Breihof ar- 
ranged with Ungar to hire three union organizers, we are 
not satisfied that the record establishes that the three named 
employees were hired ‘‘pursuant to this arrangement.’’ We 
find, rather, that these individuals were hired by Store Man- 
ager Lester LaVictor because of their qualifications for the 
job. Thus, Breihof, who was the General Counsel’s prin- 
cipal witness on this point, testified that LaVictor did all 
the hiring at the Muncie store and that LaVictor hired the 
three individuals. Ice and Denham corroborated this testi- 
mony that they were hired by LaVictor.* Nor does the rec- 
ord otherwise show that LaVictor knew anything of the 
alleged agreement between Breihof and Ungar, or that he 
hired the three employees pursuant to such agreement. On 
the contrary, as we have already noted, the three women 
were experienced ‘‘discount girls,’’ and the record discloses 
that at the time they were hired, the Company was in the 
process of hiring a large complement of employees in con- 
nection with the opening of its Muncie store. As the record 
does not show that they were hired pursuant to any ‘‘ar- 
rangement’’ or for any reason other than the fact that they 
were qualified to do the work required at the Company’s 
Muncie store, we do not find this employment to be unlawful. 
Nor would such arrangement between Breihof and Ungar, 
standing alone, be unlawful. At most, it would indicate 
an intent to violate the Act. However, the Board has held 


1 Unless otherwise stated, all dates herein are in 1961. 
2 Howard and LaVictor did not testify at the hearing. 
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that mere intent to engage in unlawful conduct, in a context 
like that presented here, is not an unfair labor practice.* 
We shall therefore dismiss those allegations of the com- 
plaint relating to the hiring of Howard, Ice, and Denham.* 


2. The Trial Examiner further found that the Company 
rendered unlawful assistance to Amalgamated in that Brei- 
hof was aware of the organizing efforts of employees How- 
ard, Ice, and Denham, but did nothing to interfere with 
these activities. While Breihof admitted that he had gen- 
eral knowledge of union organizing efforts directed towards 
employees at the Muncie store, there is no specific evidence 
that Breihof or any other supervisor knew of any organiz- 
ing activity occurring on Company time or on the store 
premises. Breihof testified that he did not see any of the 
three organizers engaging in union activity during working 
time and that, although supervisory employees were in- 
structed to report to him any union activity occurring on 
store premises, no organizing activity was so reported> As 
the record does not indicate that the Company assisted 
Amalgamated in its organizing activities, we shall also dis- 
miss these allegations of the complaint. 


3. The Triat Examiner also found that the Company vio- 
lated Section 8(a)(1) and (2) of the Act by refusing to 
allow representatives of Retail Clerks to ‘“sign the em- 
ployees’”’ at the Muncie store on August 7 and August 15, 


2B. M. Reeves Co., Inc., 128 NLEB 320. 

4 In view of our findings herein, we deem: it unnecessary to decide whether in 
fact Breihof and Ungar entered into an agreement on August 1. 

& Although Breihof testified that LaVictor reported to him that an employee 
had asked LaVictor about the propriety of this employee going to a Union din- 
ner which was to be held after working hours, there is no evidence linking this 
inquiry with any organizing efforts taking place on Company time or on Com- 
pany premises. 

Breihof also testified that there was a ‘‘broad’’ no-solicitation rule in effect 
at the Muncie store. However, as we find that the Company had no knowledge 
of any organizing activity by Amalgamated on Company time or premises, no 
finding of unlawful assistance by the Company to Amalgamated may be based 
on the Company’s failure to enforce this rule against 
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and by refusing a ‘‘similar request”? on August 18, while 
during the same period the Company was rendering assist- 
ance to Amalgamated. We disagree. As we have already 
found that the Company did not hire Amalgamated organ- 
izers pursuant to its alleged agreement and that the Com- 
pany had no knowledge of any Amalgamated organizing 
activity taking place on working time or on Company prop- 
erty, we find that the Company did not treat Retail Clerks 
disparately in such connection, by denying them assistance 
‘“similar’’? to that rendered to Amalgamated. Moreover, 
at no time until August 18, did Retail Clerks request per- 
mission to solicit the Company’s Muncie employees for or- 
ganizational purposes. Rather, the record establishes that 
the Retail Clerks in effect sought to obtain recognition at 
the Muncie store on the purported basis, that its Fort Wayne 
contract® with the Company covered the Muncie operation. 
We find that the Company did not unlawfully refuse access 
to Retail Clerks. 


4. The Trial Examiner further found that by entering 
into a union-security agreement on August 16 under the 
above circumstances, the Company and Amalgamated vio- 
lated 8(a)(1), (2) and (3) and 8(b)(1)(A) and (2), respec- 
tively. The Trial Examiner’s conclusion that the Respond- 
ents unlawfully entered into this agreement is predicated 
solely on his finding that, prior to entering into this agree- 
ment, the Company had unlawfully assisted Amalgamated 
and, therefore, on August 16, Amalgamated did not repre- 
sent an uncoerced majority of the Company’s employees. 


6 The Fort Wayne agreement was entered into November 10, 1960, between 
Miracle Mart, Inc. of Fort Wayne, Indiana, and the Retail Clerks Union Local 
No. 10, an affiliate to the Retail Clerks International Association, AFL-CIO, 
one of the Charging Parties in the present cases, This agreement covered ‘‘em- 
ployces presently employed and those employees hired in the future in stores 
now or hereafter owned and/or operated by the Employer in the 65 mile area 
of Fort Wayne, Indiana.’* However, the General Counsel does not contend that 
the Muncie store was in fact an accretion to the Fort Wayne unit or that Re. 
spondent company violated the Act by rejecting the Retail Clerks’ demand for 
recognition at the Muncie store, in reliance on this contract, 
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However, we have found that the Company had rendered 
no unlawful assistance to Amalgamated prior to the sign- 
ing of the agreement on August 16. Moreover, the record 
shows that on August 15, a neutral party conducted an 
independent card check and certified that Amalgamated rep- 
resented a majority of the Muncie employees. Relying on 
this card check, the Company, on August 15, recognized 
Amatgamated as the exclusive bargaining agent for its Mun- 
cie employees, and, on August 16, the Company and Amal- 
gamated entered into a collective-bargaining agreement 
containing an agency-shop provision.” Under these circum- 
stances, we find that the Respondents did not violate the 
Act by entering into such a collective-bargaining agreement 
on August 16. 


As we have found that the Respondents have not violated 
the Act, we shall dismiss the complaint in its entirety. 


OxpEB 


Upon the entire record in these cases, and pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders 
that the complaint be, and it hereby is, dismissed. 

Dated, Washington, D. C. Nov. 26, 1962 

Frank W. McCulloch, Chairman 
Gerald A. Brown, Member 
Nartorat Lasoz Reiations Boarp 
(sEaL) 
Boyp Lzxpom, Memxes, dissenting: 

I would adopt the Trial Examiner’s ultimate conclusion 
that Respondent Company and Respondent Amalgamated 
have, respectively, violated Section 8(a)(1), (2), and (3) 
and Section 8(b)(1)(A) and (2) of the Act. The record 
shows that in Indiana, a right-to-work State, Respondents 


7 Por the reasons set forth in the majority opinion in General Motors Corp., 
133 NLEB 451, enforcement denied 50 LERM 2396 (C.A. 6), we find that such 
agency-shop clause is not unlawful. 
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entered into an agency-shop agreement. Such an agree- 
ment, in my opinion, is unlawful under the Act which we 
administer. Respondent Company has therefore unlaw- 
fully interfered with the Section 7 rights of its employees, 
unlawfully assisted Respondent Amalgamated, and unlaw- 
fully discriminated against its employees; and Respondent 
Amalgamated has unlawfully restrained and coerced such 
employees and caused Respondent Company to discriminate 
against them. Consequently, and without passing on the 
issues decided by my colleagues, since the remedy would in 
any event be substantially the same, I dissent from their 
decision to dismiss the complaint. 


Dated, Washington, D. C., Nov. 26, 1962. 


Boyd Leedom, Member 
NationaL Lasor Rexations Boarp 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
WASHINGTON, D. C. 
Case No. 25-CA-1432 
Horroxe Cryema Suops, Inc. 
Mrracte Marrs, et al 
and 
Reram Cuerks IntrernationaL Association, AFL-CIO 
Case No. 25-CB-467 


AMALGAMATED CLOTHING WORKERS OF A.ERICA, 
AFL-CIO, et al 


and 


Locat 1441, Retam Cuerks INTERNATIONAL 
Association, AFL-CIO 


8 See my dissenting opinion in General Motors Corp., supra, at 461-464. 
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Petrrion ror RECONSIDERATION 


Reran. Cuerxs Internationa, Association, AFL-CIO, 
and Loca 1441, Reva Cuerks INTERNATIONAL ASSOCIATION, 
AFL-CIO, herewith petition the Board to reconsider its 
decision of November 26, 1962, in the above-captioned mat- 
ter, and upon reconsideration to set aside said decision and 
affirm the recommended order of the Trial Examiner. 


The case presents a rare instance in which a high-ranking 
employer representative has openly confessed to an agree- 
ment with a rival union to hire ‘‘plants”’ on behalf of the 
rival union. The uncontested testimony of Breihof, the 
employer’s general manager in charge of labor relations, 
discloses that he agreed with a representative of the Amal- 
gamated Clothing Workers (hereinafter referred to as 
«< 4\CWA’’), to hire three ACWA organizers who ‘‘would 
do a quiet, efficient job of organizing the store”? (Tr. 67). 
The three organizers were, in fact, hired and carried out 
their organizing task. Based on their efforts, the employer 


accorded ACWA quick recognition and an even quicker 
contract. 


ACWA has not challenged the fact that an agreement 
existed between it and the employer, as related by Breihof. 
Ungar never even bothered to testify. ACWA’s defense 
rested on the argument that the hiring of the three individ- 
nals was a fortuitous coincidence unrelated to the agree- 
ment between Breihof and Ungar. The Board, in reversing 
the Trial Examiner, has accepted wholly the ACWA’s story 
and finds that at most the agreement evidenced an intent 
to violate the Act. 


We respectfully submit that the Board’s decision mani- 
fests a flagrant disregard of the evidence in the case and 
an astonishing appraisal of the agreement between Breihof 
and Ungar. For the reasons stated below, we believe the 
Board’s decision to be so plainly erroneous that reconsid- 
eration of the decision is warranted. 


L 


Tue Boarp’s Finvrxc Taat Tae Taree Ixprvivats WEEE 
Hmep Because Tuer Were Quauiriep AnD ExreRreNceD 
Empvoyees Is CompLetety Contrary To Toe Eviwence 
In dismissing the obvious fact that the placement of the 

three individuals inside the store resulted from the agree- 

ment between Breihof and Ungar, the Board found that they 
were hired because of their experience and qualifications for 
the job. The Board stated: 


‘‘We find, rather, that these individuals were hired 
by the store manager, Lester LaVictor, because of their 
qualifications for the job.’’ 

The Board emphasized this finding by stating: 

“<On the contrary, as we have already noted, the 
three women were experienced ‘discount’ girls, . .. .”” 

And again the Board stated: 

‘*As the record does not show that they were hired 
pursuant to any ‘arrangement’ or for any reason other 
than the fact that they were qualified to do the work 
required at the company’s Muncie store, we do not find 
this employment to be unlawful.’’ (Emphasis supplied. ) 


The finding that these individuals were hired because of 
experience and qualifications is shocking. It cannot be sup- 
ported by a shred of evidence. On the contrary, the testi- 
mony of Ice and Denham shows that experience and quali- 
fications for the job had absolutely nothing to do with their 
employment. Ice and Denham testified that LaVictor hired 
them without asking their names, experience, or qualifica- 
tions (Tr. 238-239, 264). Note the following testimony of 
Ice: 

“‘Q, (By Mr. Karmel) Now, I understand from your tes- 
timony that Mr. LaVictor told you that you were hired and 
then gave you an application? A. Yes, sir; he asked us if 
we wanted to go to work that afternoon or come back the 
next morning. 
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Q. And you replied as long as you were there you may as 
well go to work at that time? A. Yes, sir. 


Q. And up to that point I understand that Mr. LaVictor 
did not know who you were? <A. No, sir, to my knowledge. 


Q. To your knowledge? <A. Yes, sir. 


Q. And up to that point I understand that Mr. LaVictor 
did not know who Mildred Denham was? A. That’s right, 
sir. 


Q. And up to that point Mr. LaVictor never even asked 
you if you had any experience? A. No, sir. 


Q. Never asked you your qualifications? A. No, sir. 
Q. Never discussed with you starting rate? A. No, sir. 
Q. And you never asked him? A. No, sir. 


Q. Never asked you anything about yourself? A. No, 
sir.”’ (Tr. 238-239) 


Note the following testimony of Mrs. Denham: 


“<Q. (By Mr. Karmel) Did you at any time during the 
conversation with Mr. LaVictor prior to his giving you the 
application state your name? A. No, sir. 


Q. Did he ever ask you your name? A. No, sir. 


Q. Did he ever ask you about any previous experience you 
may have had? A. No, sir. 


Q. Did he tell you what job you would have in the store? 
A. No, sir.” (Tr. 264) 


In the face of such testimony, it is impossible to under- 
stand how the Board can find that these individuals were 
hired because of their experience and qualifications for the 
job. The Board’s finding in this regard demonstrates an 
obstinate refusal to accept the fact that the employees were 
hired pursuant to the agreement between Breihof and Un- 
gar. If for no other reason, the Board’s finding on this 
point alone warrants reconsideration of its decision. 


IL 


Te Boarp Exrep Ix Conciupinc Tuat Tae Empiovegs 
Were Nor Hmep Pursuant To Toe AGREEMENT 
Berween Brernor Axp Uxcar 


The Board found that the ACWA organizers were hired 
by LaVictor and there was no showing that LaVictor knew 
of the agreement between Breihof and Ungar. Accordingly, 
the Board concluded that the hiring of these individuals 
was not ‘‘pursuant”’ to said agreement. This reasoning 
ignores the fact that when Ice and Denham reported to the 
store for employment they did so ‘‘pursuant’’ to the agree- 
ment. The Board has failed to recognize that their very act 
of appearing at the store for employment establishes a 
causal relationship between their hiring and Breihof’s 
agreement with Ungar. Predicated on this agreement, Ice 
and Denham left their jobs in Louisville, Kentucky, and re- 
ported for work at the Muncie, Indiana, Miracle Mart store. 
Plainly, in so doing, they acted ‘‘pursuant’’ to the agree- 


ment and their hiring was the logical consequence of the 
agreement. Thus, whether in fact they were hired by La- 
Victor and whether in fact LaVictor knew of the agree- 
ment, can be of no importance. The chain of events set in 
motion by the agreement resulted in their employment and 
complete fulfillment of the agreement. 


In addition to failing to recognize the causal relationship 
between the hiring and the agreement, the Board’s finding 
that Ice and Denham were hired by LaVictor ignores a sig- 
nificant part of Breihof’s testimony. Breihof testified that 
pursuant to the agreement with Ungar, Ice and Denham 
reported directly to him and that he sent these individuals 
to LaVictor with instructions to fill out an application, 
knowing that at the time LaVictor was in the process of 
hiring employees (Tr. 115-116). For all practical purposes, 
Breihof’s conduct in sending Ice and Denham to LaVictor 
with instructions to fill out an application was tantamount 
to hiring by Breihof. Under these circumstances, it is a 
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matter of semantic concern, and nothing more, to determine 
whether the technical act of hiring was accomplished by 
Breihof or LaVictor. Fulfillment of the agreement did not 
require that Breihof personally hire Ice and Denham. The 

was to place organizers inside the store and Breihof 
took the necessary steps to insure effectuation of the plan.’ 


I. 


Tux AGREEMENT Between Bretsor AnD Uncak 
Constrrutes UNLAWFUL ASSISTANCE 


Amost disturbing part of the Board’s decision is the 
refusal to recognize that the agreement between Breihof 
and Ungar constituted unlawful assistance and did not 
merely evidence intent to violate the Act. Even if we accept 
the contention that the hiring of the ACWA organizers 
was a fortuitons coincidence, the fact remains that the 
agreement constituted unlawful assistance for the follow- 
ing reasons: 

1. The agreement gave ACWA positive assurance that its 
organizers would be hired. Having obtained such assur- 
ance, ACWA was then in a position to have Ice and Denham 
leave their employ in Louisville, Kentucky, and travel to 
Muncie, Indiana, for the purpose of organizing the Miracle 
Mart store from within. If the hiring was, in fact, a mere 
coincidence, it was the agreement between Breihof and Un- 
gar which set in motion the events culminating in the hiring 
of these individuals. It encouraged ACWA to move its or- 
ganizers into the store. 


2. The agreement gave ACWA assurance that the em- 
ployer favored it and that ACWA could count on employer 


1 Ice and Denham denied that they reported directly to Breihot. Inherent in 
the Trial Examiner’s report is a credibility ruling in favor of Breihof. The 
Board has either ignored Breihof’s testimony or has erroneously reversed the 
Tria) Examiner’s credibility ruling. Certainly it cannot be said that the Trial 
Examiner’s credibility resolution was contrary to the ‘‘clear preponderance of 
all of the relative evidence.’’ Accurate Forming Corp., 128 NLEB No. 82. 
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support and assistance. The agreement allowed ACWA to 
organize in an atmosphere of employer favor and approval. 

3. The agreement gave ACWA assurance that the indi- 
viduals in question would not be restrained in carrying out 
their organizing activities inside the store. Breihof asked 
only that these individuals ‘‘do more work than organizing’’ 
(Tr. 67). Breihof’s statement in this regard clearly encour- 
aged ACWA’s organizing activities on company time. This 
encouragement was given in the face of a ‘‘broad”’ no-solici- 
tation rule which was strictly enforced against the Retail 
Clerks. 

4. The agreement not only gave assurance of hiring but 
also carried with it the assurance of continued employment. 
Indeed, Breihof testified that he gave instructions to La- 
Victor not to lay off Howard (Tr. 69). 

5. Finally, the agreement was tantamount to recognition 
of ACWA before any solicitation of employees began. The 
placing of organizers in the store to seek authorization cards 
was nothing more than an attempt to give a facade of legiti- 
macy to the scheme. 


IV. 


Tus Court Errep In Firxvixc Toat Toe Company Hap 
No Know .epce Or Orcanizinc Activities On 
Company Time 


The Board found that while Breihof admitted general 
knowledge of union activities, there is no specific evidence 
that Breihof or any other supervisor had knowledge of or- 
ganizing activities on company time. This finding is con- 
trary to the record. Breihof testified that he knew that union 
activities were going on in the store (Tr. 71). Farther, he 
testified that ‘‘Mr. LaVictor came to me and told me that 
one of the women had asked him what all the union activity 
was in the store...’ (Tr. 72).? 


2In Footnote 5 of its decision, the Board refers to this conversation with 
LaVictor but ignores the above-quoted portion thereof. 
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In any event, whether or not company representatives 
actually observed organizing activities on company time 
or property is immaterial. Breihof’s agreement with Ungar 
allowed solicitation on company time. This is the net effect 
of his statement to Ungar that these organizers ‘‘do more 
work than organizing” (Tr. 67). ACWA solicitation did 
occur on company time in keeping with Breihof’s under- 
standing with Ungar (Tr. 195-196), and concurrently a 
broad no-solicitation rule was enforced against the Retail 
Clerks. Under these circumstances, company knowledge of 
the organizing activities need not be established. This ele- 
ment is meaningful only when the employer denies that it 
knowingly enforced a ‘‘no-solicitation”’ rule in a discrimi- 
natory manner. In this case the employer has made no such 
denial. On the contrary, it has admitted to an agreement 
calling for disparate enforcement of its rule. We submit 
that this obvious point appears to have completely escaped 
the Board’s consideration. 


Summary 


The Board has failed to consider the record as a whole. 
It has fragmentized the evidence and as a result sees no 
causal relationship between Breihof’s agreement with Un- 
gar and the hiring of the three individuals. It has taken at 
face value that part of Ice and Denham’s testimony which 
supports its decision and has rejected that part of their 
testimony which is directly contrary to its findings. In like 
manner, the Board has treated Breihof’s testimony on a 
selective basis, taking therefrom only that which supports 
its decision. 

As a result of the Board’s treatment of the evidence and 
its failure to perceive the real meaning and significance of 
the agreement between Breihof and Ungar, the Board has 
reduced the agreement to the level of an innocuous and idle 
conversation. Accepting fully the proposition that the hir- 
ing of the ACWA organizers was a fortuitous circumstance, 
and concluding that the agreement was nothing more than 
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evidence of an intent to violate the Act, the Board has 
ignored reality and has abandoned its functions as experts 
in the field of labor relations. 


We respectfully urge the Board to reconsider its decision, 
to review the evidence in the light of the errors pointed out 
in this Petition, and to re-appraise the significance of Brei- 
hof’s agreement with Ungar and its impact upon employee 
rights guaranteed by the Act. 


Respectfully submitted, 
Attorney for Petitioners 


Rosert Karmen 
Attorney for Petitioners 
33 North LaSalle Street 
Chicago 2, Illinois 

State 2-7762 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 25-CA-1432 


Horrors Crvema Sxops, Inc. 

Mrracte Mazz, Inc. (A Michigan corporation) 
Mimactz Mazz, Inc. (A Pennsylvania corporation) 
Mrmactz Mazz, Inc. (An Indiana corporation) 
Mrmactz Marz, Inc. (A Virginia corporation) 
Mrmacte Marr or Kuxeston, Dye. 

Mmacte Marr or Derzorr, Inc. 

Mrnacie Mart or Joy, Inc. 

Mrmacte Marr or Jonnstown, Inc. 
Mracrs Mart or Warren, Dro. 

Mrmacte Marr or Musxecon, Ixo. 

Mrmactz Marr or Mounor, Inc. 

Auten Fur Company, Inc. d/b/a Mmacis Marr 
Riga, Inc. d/b/a Franxurn Discount Deparrwent Srors 


and 
Reraw Cuzrxs InrernatTionaL Assooution, AFL-CIO 
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Case No. 25-CB-467 


Awavcamatep CLorHixc Workers or America, AFL-CIO 
CextraL Srates Jorxt Boarp, RETA AND 
DepaRTMENT STorE EMpLoyees, AMALGAMATED 
Cuoraixc Workers or America, AFL-CIO 
Kextucsiuana Jorst Boarp, AMALGAMATED 
Croraixc Workers or America, AFL-CIO 
(Hotroxe Crxema Suops, Ixc., et al.) 


and 
Locan 1441, Reram Cuerxs INTERNATIONAL 
Assocuatiox, AFL-CIO 


Oxper Movrryrxc Decisiox anD ORDER 
axp Denyrxe PEtririon FoR RECONSIDERATION 


On November 26, 1962, the Board issued a Decision and 
Order? in the above-entitled proceeding, finding that the 
Respondents had not engaged in certain unfair labor prac- 
tices found by the Trial Examiner and ordering that the 


complaint be dismissed. Thereafter, on December 14, 1962, 
the Charging Party filed a Petition for Reconsideration, re- 
questing that the aforementioned Decision and Order be set 
aside and that the recommended order of the Trial Exam- 
iner be affirmed. On January 7, 1963, Respondent Unions 
filed opposition thereto. 

The Board having duly considered the matter, 

Ir Is Hezeny Onperep that the said Decision and Order 
be, and it hereby is modified by striking paragraph num- 
bered 1 from pages 2 and 3, and by substituting therefore 
the following: 

1. The Trial Examiner found initially that on August 
1, 1961? Charles Breihof, General Manager and Labor 
Relations Director of the Company, agreed with Max 


1139 NLEB No. 106, Member Leedom dissenting. 
2 Unless otherwise stated, all dates herein are in 1961. 
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Ungar, a representative of Amalgamated, that three 
women organizers, who were also experienced ‘‘dis- 
count girls,’’ would be put on the payroll of the Com- 
pany’s Muncie store to do ‘‘quiet, efficient organizing;”’ 
that ‘‘pursuant to this arrangement’’ union organizers 
Howard, Ice and Denham were hired; and that, by this 
conduct, the Company violated Section 8(a)(1) and (2) 
of the Act. We do not agree. Even assuming, as the 
Trial Examiner found, that Breihof arranged with Un- 
gar to hire three union organizers, we are not satisfied 
that the record establishes that the three named em- 
ployees, were hired ‘‘pursuant to this arrangement.’’ 
We find, rather, that these individuals were hired by 
Store Manager Lester LaVictor in the normal course 
of the Company’s business. Thus, Breihof, who was the 
General Counsel’s principal witness on this point, tes- 
tified that LaVictor did all the hiring at the Muncie 
store and that LaVictor hired the three individuals. Ice 
and Denham corroborated this testimony that they were 
hired by LaVictor.? Nor does the record otherwise show 
that LaVictor knew anything of the alleged agreement 
between Breihof and Ungar, that he hired the three em- 
ployees pursuant to such agreement, or that these em- 
ployees received any different treatment than other job 
applicants. On the contrary, the record discloses that 
at the time they were hired, the Company was in the 
process of hiring a large complement of employees in 
connection with the opening of its Muncie store. As the 
record does not show that they were hired pursuant to 
any ‘‘arrangement’’ or for any reason other than the 
fact that they were needed to do the work required at 
the Company’s Muncie store, we do not find this em- 
ployment to be unlawful. Nor would such arrangement 
between Breihof and Ungar standing alone, be unlaw- 
ful. At most, it would indicate an intent to violate the 
Act. However, the Board has held that mere intent to 


1 Howard and LaVictor did not testify at the hearing. 
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engage in unlawful conduct, in a context like that pre- 
sented here, is not an unfair labor practice.’ We shall 
therefore dismiss those allegations of the complaint re- 
lating to the hiring of Howard, Ice, and Denham.’ 


Ir Is Furrses Ornpenep that the said Decision and Order, 
as printed, shall appear as herein modified. 


Ir Is Fores Onpseep that the Charging Party’s Peti- 
tion for Reconsideration be, and it hereby is, denied as it 
contains nothing not previously considered by the Board. 


Dated, Washington, D. C., February 4, 1963. 
By direction of the Board 5 


Grorce A. Leer 
Associate Executive Secretary 


— ee 
2B. M. Beeves Co., Ine., 128 NLEB 320. 
2 Iu view of our findings herein, we deem it unnecessary to decide whether in 
agreement on Angust 1. 
his dissent in the original decision, 
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AMALGAMATED CLoTHING Workers or America, AFL-CIO, 
et al, Intervenors. 


On Petition to Review, Set Aside and Remand 
an Order of the National Labor Relations Board 


REPLY BRIEF FOR PETITIONERS 


. The Consummated Conspiracy To Employ ACWA 
‘“‘Plants’’ Violated the Act, Notwithstanding That the 
Individual Who Actually Hired Them Had No Knowl- 
edge of the Conspiracy. 


The position of the National Labor Relations Board in 
this Court appears to be as follows: A conspiracy to commit 
an unfair labor practice, which is acted upon and fulfilled in 
every respect, does not constitute an unfair labor practice 
if an intervening third party unknowingly aids its imple- 
mentation (NLRB Br. 8-9). This is a novel proposition of 
law which no court has ever approved and which, until this 
case, the Board itself had not adopted. 


» 

Applying this novel doctrine to the fact of the instant 
case, the Board held here that it was not a violation of 
§§ 8(a)(1) and (2) for an employer: 1) to conspire with a 
union (ACW) to hire ‘‘plants”’ to engage in covert organ- 
izing ;? 2) to hire such ‘‘plants’’; 3) to permit such ‘‘plants’’ 
to engage in organizing activities without hindrance; and 
+) to recognize the union on the basis of authorization cards 
secured by its ‘‘plants.’’ Such conduct was perfectly lawful, 
according to the Board, because of the fortuity that the 
‘‘plants’’ were actually interviewed and hired by the store 
manager who was personally without knowledge of the con- 
spiracy between his superior and the ACWA (NLRB Br. 8). 


In our opening brief we pointed out that the Board’s de- 
cision ignored the obvious fact that the conspiracy set in 
motion a chain of events which brought the ACW ‘‘plants”’ 
to the store for the sole purpose of seeking employment as 
covert organizers, exactly as agreed upon by Breihof and 
Ungar. Neither the Board nor the ACWA has met this 
fundamental proposition.? Their briefs merely focus on the 
point of hiring, arguing in effect that the store manager’s 
hiring of the ACWA ‘‘plants’’ somehow ended the parties’ 
liability for this illegal conspiracy. Thus, the Board argues, 


1 The Board’s brief constantly refers to this conspiracy as ‘‘the 
dialogue’? (NLRB Br. 15) or as ‘‘the conversation’? (NLRB Br. 
13, 14, 15, 17). It is only in forgetful moments of candor that the 
Board realistically refers to it as the ‘‘secret agreement’? (NLRB 
Br. 17). Indeed, from its casual recitation of the facts, the Board 
gives the impression that it is the commonest thing imaginable for 
a union to request, and an employer to agree to, the hiring of covert 
organizers to organize secretly (NLRB Br. 3). 


2 ACWA, unlike the NLRB, contends that the conspiracy never 
existed (ACWA Br. 7). This is absurd. Breihof’s testimony is un- 
controverted; the Tria] Examiner so found (J.A. 174-175); and 
the Board made no contrary finding but assumed the existence of 
the agreement for the purpose of its decision. The fact that Ungar 
did not testify is a tacit admission that Breihof accurately disclosed 
the terms of their conspiracy. 
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after the ‘‘plants’’ actually were hired, the conspiracy ‘‘had 
no bearing on what transpired once the . . . [‘plants’] 
entered the Miracle Mart store’’ (NLRB Br. 14). This argu- 
ment warrants only short shrift. Since the conspiracy pro- 
vided both for bringing the ‘‘plants’’ to the store and blue- 
printed what they were to do upon arrival, it is nonsense to 
suggest that the conspiracy had ‘‘no bearing’’ on what the 
‘‘plants’’ did when they entered the sore. The ‘‘plants’’ did 
exactly what they were supposed to do under the explicit 
terms of the conspiracy. 


Nor can the illegality of the conspiracy be excused by the 
Board’s argument that after the ‘‘plants’’ were hired they 
engaged in a ‘‘classic organizational campaign’? (NLRB 
Br. 8). This is amazing sophistry. The plain fact is that the 
ACWA’s ‘‘classic organizational campaign’’ in this case 
was conducted under the auspices of and by prearrangement 
with the employer; ‘‘however innocent”’ this organizational 
campaign might have been ‘‘standing alone,”’ it ‘‘assumed 
quite a different aspect’? when considered as part of the 
conspiracy to install the ACWA as the exclusive bargaining 
agent of this employer’s employees. Associated Press v. 
United States, 326 U.S. 1, 14. 


The Board artificially breaks the case into two parts: 
1) the conspiracy agreement; and 2) the ensuing organiza- 
tion campaign. It views each of them separately, and finds 
them lawful. The conspiracy itself, the Board says, merely 
manifested an ‘‘intent to violate the Act’? (J.-A. 191). The 
ACWA’s organizing campaign which followed, the Board, 
says, Was just a ‘‘classic organizational campaign’’ (NLRB 
Br. 8) in which the ACWA’s secret organizers used ‘‘ac- 
cepted recruitment techniques, universally used by labor 
organizations trying to sign employees as members”’ 
(NLRB Br. 15). This analysis is wholly unrealistic. The 
conspiracy was mother to the organizing campaign, and it 
is foolish to speculate whether there would have been an 
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organizing campaign by the ACWA if there had been no 
conspiracy. 


While we agree with the Board’s statement that ‘‘Con- 
gress specifically proscribed, in Section 8(a)(2), the con- 
tribution of any employer support, financial or otherwise, to 
any labor organization”? (NLEB Br. 11; emphasis added), 
it is impossible to reconcile this accurate statement of the 
law with the Board hyperbolic conclusion that in this case 
““Miracle Mart never ... manifested either public or private 
approval of Amalgamated, and that these employees were 
in no way swayed or psychologically pressured’? (NLRB 
Br. 11; emphasis added). Unlike its Trial Examiner, who re- 
garded this implemented conspiracy as an ‘‘unsavory spec- 
tacle of collusion’? in which the employer rendered the 
ACWA “‘substantial assistance (J-A. 174, 177), the Board 
apparently regards this entire arrangement as the kind of 
‘‘allowable cooperation’”’* which the Act does not prohibit. 


IL The Board’s Brief Resolves Credibility Issues Which 
the Board Itself Did Not Even Consider. 


The Board’s principal argument in this appeal is that the 
ACWA “plants’? were hired in the ‘‘Company’s normal 
course of business ... by the proper store official who had 
absolutely no knowledge’’ of the conspiracy (NLRB Br. 8). 
The implication of the Board’s argument is that there would 
have been a violation of the Act if Breihof himself had hired 
the ACWA’s “‘plants’’ instead of La Victor (who worked 
under Breihof).* While it is true that store manager La 


3NLRB v. Summers Fertilizer Co., 251 F. 2d 514, (1st Cir.). 

4 That this is the Board’s position emerges clearly from a footnote 
which says that the Board probably would have found a § 8(a) (2) 
violation if the ACWA ‘‘plants’’ had been hired ‘‘pursuant to’’ 
the conspiracy (NLRB Br. 15, n. 12). 
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Victor actually hired the ‘‘plants,’’ the Board’s brief gives 
the impression that Breihof had nothing to do with their 
actual hiring. This is a deception. 


As pointed out in our opening brief (Pet. Br. 4, 18), Brei- 
hof himself testified that ACW A ‘‘plants’’ Ice and Denham 
reported directly to him, and that he in turn sent them to 
La Victor, knowing that La Victor was in the process of 
hiring employees (J.A. 32, 33, 57). This ties Breihof himself 
into hiring of the ACWA ‘‘plants,’’ and consequently it 
removes the underpinnings from the Board’s only factual 
pillar in this case. The Board, however, totally ignores this 
argument and entirely disregards Breihof’s testimony 
(NLRB Br. 3). Instead, the Board unqualifiedly relies on 
the contrary testimony of the ‘‘plants’’ themselves, Ice and 
Denhan, to the effect that they did not report to Breihof 
(NLBB Br. 14). 


Neither the Trial Examiner nor the Board made an ex- 
plicit credibility ruling against Breihof or in favor of Ice 
and Denham on this issue. On the contrary, implicit in the 
Trial Examiner’s ultimate finding of fact that the ACWA 
‘plants’? were hired ‘‘pursuant to’? the conspiracy be- 
tween Breihof and Ungar (J.A. 175) is a credibility resolu- 
tion in favor of Breihof’s version of the facts, for the Trial 
Examiner’s ultimate findings are based on his ‘‘observation 
of the witnesses’? (J.A. 173). Thus, although there is a 
sharp credibility conflict between Breihof’s testimony that 
he first talked to the ‘‘plants’’ when they reported at the 
store and sent them to La Victor to be hired (J.A. 32-33, 57- 
58), and the testimony of the two ‘‘plants’’ that they did not 
report to Breihof before they were hired by La Victor (J.A. 
79-81), the Board simply resolves this credibility issue 
silently in its brief without even telling the Court that there 
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is a conflict > (NLRB Br. 3). Surely this non-adversarial and 
unannounced credibility resolution by the agency’s appel- 
late lawyers can be no basis for defending the Board’s 
actual decision, as distinguished from the decision which the 
Board’s lawyers might have preferred that the Board had 
written. SEC v. Chenery Corp., 318 U.S. 80, 94-95. 


Ill. The Executed Conspiracy Violated the Act Notwith- 
standing That the Employees May Have Been Unaware 
of It. 


The Board attempts to support its decision by suggesting 
that the conspiracy and the employment of ACWA ‘‘plants’’ 
did not violate the Act ‘‘since no employee ever received 
the slightest impression that these three had been hired 
pursuant to any secret understandings between the union 
2nd their employer .. .’’ (NLRB Br. 15). The Board, in 
seriousness, contends that the employment of ‘‘plants’’ does 
not have an impact upon the employees’ freedom of choice, 
unless it can be shown that the secret was divulged to the 
employees. After carefully setting up this argument, the 
Board undercuts it by the following footnote: 

‘‘This is not to say that lack of employee knowledge 
would preclude an 8(a) (2) finding had the hiring of the 


three been pursuant to the earlier conversation’’ 
(NLRB Br. 15, n. 12). 


If ACWA ‘‘plants’? were not hired pursuant to the 


> The ACWA is more honest in this regard, for it at least acknowl- 
edges the credibility conflict. Like the Board, the ACWA resolves 
this conflict in favor of its own ‘‘plants,’’ and it cavalierly asserts 
that Breihof’s testimony was just a ‘‘patent fabrication’? (ACWA 
Br. 10). Since it is improbable that an employer representative 


“ 


would make up a ‘‘patent fabrication’”’ of this sort which might 
lead his organization into a serious violation of the federal law, the 
ACWA asserts that this employer was having a ‘‘love match”’ with 
the charging party (ACWA 11). These ad hominem allegations 
which are repeated throughout the ACWA’s brief are undeserving 
of a reply, of course. 
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Breihof-Ungar conspiracy, obviously it could make no dif- 
ference whether or not the employees knew that the indi- 
viduals in question were ACWA organizers. However, as 
we read the Board’s argument concerning lack of employee 
knowledge, it is predicated on the assumption that the em- 
ployment of these organizers was related to the agreement. 
In this regard, the fact that the employees knew nothing of 
the secret understanding is immaterial. Section 8(a)(2) is 
not conditioned upon a showing that the questionable con- 
duct was known to the employees and therefore had a ‘‘co- 
ercive impact’’ upon them. 


The situation is analogous to surveillance cases where the 
courts have held that surveillance of union activities is an 
unfair labor practice ‘‘even in the absence of a showing 
that specific use was made of the information so obtained or 
that the employees were aware that they were being or had 
been spied upon.’ V.L.R.B. v. Baldwin Locomotive Works, 
128 F. 2d 39, 50 (3d Cir.) ; N.L.R.B. v. Public Service Co- 
ordinated Transport, 177 F. 2d 119 (3d Cir.). The question 
in this case is not whether the employees were knowingly 
restrained in the exercise of §7 rights, or whether the 
conspiracy had a measurable impact upon the employees. 
The test is whether the employer and Amalgamated en- 
gaged in conduct which, it may reasonably be said, tends to 
interfere with the free exercise of employee rights under the 
Act. Time-O-Matic, Inc. v. N.L.R.B., 264 F. 2d 96 (7th Cir.). 


IV. The Employer Unlawfully Assisted Amalgamated by 
Allowing Amalgamated Organizers Unrestricted Use 
of Company Time and Property For Purposes of Carry- 
ing Out the Conspiracy To Install Amalgamated As 
Exclusive Bargaining Agent. 


The Board in its decision reversed the Trial Examiner’s 
finding in this regard because it concluded that ‘‘there is no 
specific evidence that Breihof or any other supervisor knew 
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of any organizing activity occurring on company time or 
on the store premises’’ (J.A. 192). In our brief we pointed 
out that the Board was not only factually but also legally 
wrong. 


Direct knowledge of Amalgamated activities inside the 
store is not an essential element of the case since Breihof’s 
agreement with Ungar explicitly sanctioned such activity 
(Pet. Br. 19-20). Neither the Board nor Amalgamated 
has answered this argument. In their briefs they argue that 
no violation of the Act occurred because Breihof did not 
personally observe ACWA organizers in the act of organiz- 
ing on company time and property. Additionally, the Board 
and the ACWA now contend for the first time that the ac- 
tivities of the Amalgamated organizers were permissible 
because they were limited to non-working hours, even 
though the Board’s decision was not predicated upon such a 
finding. The Board relied solely on its conclusion that 
neither Breihof nor any other supervisor observed organiz- 


ing activities on company time or on the store premises. 
Its decision cannot be sustained on such a newly devised 
theory. SEC v. Chenery Corp., 318 U.S. 80, 94-95; NLRB v. 
Capital Transit Co., 221 F. 2d 864 (D.C. Cir). 


In any event, the record plainly discloses that Amalga- 
mated organizing activities did take place on company time 
and property. Employee Butler testified that she had four 
conversations concerning the union with Amalgamated or- 
ganizer Howard, and that two of these conversations took 
place at her counter while she was working (J.A. 70). Em- 
ployee Perry testified that she saw Howard in the lounge 
soliciting employees two or three different times a day (J.A. 
77). Amalgamated contends that the employees have two 
rest periods a day and accordingly Howard was on free time. 
Assuming that by coincidence each time Perry observed 
Howard in the lounge she was on a legitimate rest period, 
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that would still leave unaccounted for the third occasion dur- 
ing the day in which Perry would observe Howard in the 
lounge.® We submit that the record amply demonstrates that 
Amalgamated organizers used company time and property 
to carry out the conspiracy, and it was for this reason that 
the Board in its decision did not seek to justify dismissal of 
the complaint on the ground that their activities occurred 
on free time. 


Both Amalgamated and the Board argue that mere ‘‘ac- 
quiescence’’ in union activity does not necessarily constitute 
a violation of the Act. Their statements in this regard con- 
stitute nothing more than the recitation of legal principles 
unrelated to the facts in this case. The employer did not 
merely ‘‘acquiesce’’ in union activities but agreed to a 
scheme whereby its property was turned over to Amal- 
gamated organizers for the express purpose of furthering 
the objectives of the conspiracy. The sole restriction placed 
by Breihof on their activities was that they do more work 


than organizing (J.A. 31). If such conduct constitutes per- 
missible acquiescence in union activity, then the Board 
stands ready in this case to emasculate the otherwise mean- 
ingful prohibitions of the Act.” 


6 Significantly Howard, a full time Amalgamated employee, did 
not testify at the hearing although both Perry and Butler identified 
her as an individual engaged in organizing activities on company 
time and property. 


7 Amalgamated also argues that an employer may accord greater 
privileges to employee organizers than he must accord to non- 
employee organizers (ACWA Br. 16). This may be a correct state 
ment of the law but is an incorrect statement of the facts. These 
individuals were non-employee organizers parading in the guise of 
‘rank and file employees.’’ Of course, the very fact that rank and 
file employees do have greater organizing rights on the company's 
property is one of the reasons why the charade in this case should 
not be tolerated. 
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V. The Employer’s Refusal To Allow Retail Clerks Organ- 
izers Equal Opportunity To Solicit Employees On the 
Store Premises Violated the Act. 


The Board and Amalgamated contend that Retail Clerks 
representatives did not unequivocably request permission 
to solicit employees inside the store until August 18th after 
the contract had been signed with Amalgamated.* The gist 
of the argument is that prior to the execution of the con- 
tract, the Retail Clerks’ request for access to the store was 
made in the context of its position that the Muncie store 
was an accretion to the unit found in its Fort Wayne, In- 
diana, contract with Miracle Mart. 


Initially Retail Clerks representatives, with good reason, 
believed that the Muncie store was an accretion to the Fort 
Wayne unit. See NLRB v. Illinois Malleable Iron Co., 296 
F. 2d 202 (7th Cir.). To this end, it met with the employer’s 
representative to seek clarification of the employer’s posi- 
tion. However, confronted with evasive employer tac- 
tices and learning that Amalgamated organizers were 
freely soliciting inside the store, the Retail Clerks repre- 
sentative also pressed for the right to organize inside the 
store on the same terms as the employer accorded Amalga- 
mated. Thus, Lewis testified to the following conversation 
with Bernhard Bernstein, an official of the company, on the 
morning of August 15th: 


**We informed him in the meantime we had become 
aware of the fact that the ACW was working in the 
store. I told him that it was my understanding that we 
had a contract covering the store, the Fort Wayne con- 


8 Of course, if as we contend, the contract resulted from unlawful 
employer assistance, it can make little difference in this case whether 
the request came before or after the execution of the contract. 
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tract. Further, that we were requesting the right to sign 
these employees in the store... .’’ (J.A. 19-20) (Em- 
phasis supplied). 


Plainly, Lewis was not only urging the Fort Wayne con- 
tract but was also specifically requesting the right to sign 
employees inside the store. This request was not made in 
the context of the union’s contract position but was made in 
addition thereto. Obviously, if Lewis’ sole purpose was to 
compel employer acceptance of the Fort Wayne contract, 
there would have been no need to gain access to the store. 
We submit that the request for permission to solicit was 
made in clear and specific terms, and the employer’s repre- 
sentative fully understood the precise nature of Lewis’ 
request.® 


This case is readily distinguishable from GEM Interna- 
tional Inc, v. N.L.R.B., 53 LRRM 2929 (8th Cir. Aug. 1963), 
cited by the Board and Amalgamated in support of their 
argument. In GEM the union organizer made absolutely no 
request to solicit but merely complained about the activities 
inside the store of rival union organizers. Contrasted with 
its decision in this case, the Board in GEM was willing to 
infer a request to solicit from the mere presence of the 
union representative at the store. However, the court re- 
versed the Board’s finding, and refused to predicate a re- 
quest for solicitation on mere inference and conjecture. In 
the case at bar, a specific demand was made. The question 


® Amalgamated contends, without benefit of case authority, that 
any request made on August 15th was untimely even though it pre- 
ceded the execution of the contract because the card check was 
conducted on that date. It is well settled that a question concerning 
representation may be raised at any time prior to the execution of 
a valid contract or a Board election. Deluxe Metal Furniture Co., 
121 NRLB 995, This being the case, the opportunity for equal 
solicitation privileges was meaningful up to and including August 
15th and the denial of the request constituted disparate treatment. 
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is whether the Board erred in interpreting the demand as 
relating only to an attempt on the part of the union to en- 
foree the Fort Wayne contract. 


CONCLUSION 


For the reasons stated herein and in our opening brief, 
the Board’s decision and order should be set aside and re- 
manded with appropriate instructions requiring the issu- 
ance of a suitable remedial order. 
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